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The  President 
The  White  House 
Washington,  D.C.  20500 

Dear  Mr.  President: 

On  behalf  of  the  National  Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and  Behavioral  Research,  I am 
pleased  to  transmit  our  report  and  recommendations  concerning 
the  use  of  psychosurgery.  This  is  one  of  several  areas  which 
Public  Law  93-348  directs  the  Commission  to  study;  we  are 
further  directed  to  make  recommendations  for  appropriate  action 
to  the  Congress  and  the  Secretary  of  the  Department  of  Health, 
Education,  and  Welfare,  and  to  issue  reports  periodically  to  the 
President,  the  Congress  and  the  Secretary. 

In  response  to  this  section  of  our  mandate,  the  Commission 
has  sought  to  develop  as  much  information  about  psychosurgery 
as  was  possible  during  the  time  allowed.  We  have  been  mindful 
of  the  public  concern  in  this  area,  as  well  as  the  hesitancy  of 
courts  and  legislatures  to  authorize  performance  or  unrestricted 
use  of  psychosurgery.  On  the  basis  of  data  from  pilot  studies 
that  were  conducted  under  contract  to  assess  the  effects  of  psy- 
chosurgery, the  Commission  has  determined  unanimously  that 
there  are  circumstances  under  which  psychosurgical  procedures 
may  appropriately  be  performed. 

The  Commission  has  developed  a set  of  requirements  that 
will  protect  the  access  of  individuals  to  a potential  therapy,  while 
recognizing  the  responsibility  of  the  state  to  protect  individual 
rights  and  safety.  Although  one  member  of  the  Commission  has 
dissented  from  certain  recommendations,  the  reservations  con- 
cern only  certain  highly  vulnerable  patient  populations,  and  our 
conclusion  that  psychosurgery  should  not  be  prohibited  categori- 
cally was  unanimous. 

The  Commission's  report  includes  comments  reflecting  its 
deliberations,  and  a summary  of  the  information  on  which  those 
deliberations  were  based.  The  full  reports  of  the  contracted 


studies  that  were  conducted  for  the  Commission  are  included 
in  an  appendix  volume.  These  appendix  papers  constitute  the 
most  extensive  evaluation  of  modern  psychosurgical  procedures 
that  is  currently  available. 

We  are  grateful  for  the  opportunity  to  assist  in  resolving 
this  issue  of  public  concern. 


Chairman 


National  Commission  for  the  Protection  of  Human  Subjects 
of  Biomedical  and  Behavioral  Research 

Westwood  Building,  Room  125 
5333  Westbard  Avenue 

— - - — ■ ■ — Bethesda,  Maryland  20016 

March  14,  1977 


The  Honorable  Walter  F.  Mondale 
President  of  the  United  States  Senate 
Washington,  D.C.  20510 

Dear  Mr.  President: 

On  behalf  of  the  National  Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and  Behavioral  Research,  I am 
pleased  to  transmit  our  report  and  recommendations  concerning 
the  use  of  psychosurgery.  This  is  one  of  several  areas  which 
Public  Law  93-348  directs  the  Commission  to  study;  we  are 
further  directed  to  make  recommendations  for  appropriate  action 
to  the  Congress  and  the  Secretary  of  the  Department  of  Health, 
Education,  and  Welfare,  and  to  issue  reports  periodically  to  the 
President,  the  Congress  and  the  Secretary. 

In  response  to  this  section  of  our  mandate,  the  Commission 
has  sought  to  develop  as  much  information  about  psychosurgery 
as  was  possible  during  the  time  allowed.  We  have  been  mindful 
of  the  public  concern  in  this  area,  as  well  as  the  hesitancy  of 
courts  and  legislatures  to  authorize  performance  or  unrestricted 
use  of  psychosurgery.  On  the  basis  of  data  from  pilot  studies 
that  were  conducted  under  contract  to  assess  the  effects  of  psy- 
chosurgery, the  Commission  has  determined  unanimously  that 
there  are  circumstances  under  which  psychosurgical  procedures 
may  appropriately  be  performed. 

The  Commission  has  developed  a set  of  requirements  that 
will  protect  the  access  of  individuals  to  a potential  therapy,  while 
recognizing  the  responsibility  of  the  state  to  protect  individual 
rights  and  safety.  Although  one  member  of  the  Commission  has 
dissented  from  certain  recommendations,  the  reservations  con- 
cern only  certain  highly  vulnerable  patient  populations,  and  our 
conclusion  that  psychosurgery  should  not  be  prohibited  categori- 
cally was  unanimous. 

The  Commission's  report  includes  comments  reflecting  its 
deliberations,  and  a summary  of  the  information  on  which  those 
deliberations  were  based.  The  full  reports  of  the  contracted 


studies  that  were  conducted  for  the  Commission  are  included 
in  an  appendix  volume.  These  appendix  papers  constitute  the 
most  extensive  evaluation  of  modern  psychosurgical  procedure 
that  is  currently  available. 

We  are  grateful  for  the  opportunity  to  assist  in  resolving 
this  issue  of  public  concern. 


Respectfully, 


Chairman 
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The  Honorable  Thomas  P.  O'Neill,  Jr. 

Speaker  of  the  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

On  behalf  of  the  National  Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and  Behavioral  Research,  I am 
pleased  to  transmit  our  report  and  recommendations  concerning 
the  use  of  psychosurgery.  This  is  one  of  several  areas  which 
Public  Law  93-348  directs  the  Commission  to  study;  we  are 
further  directed  to  make  recommendations  for  appropriate  action 
to  the  Congress  and  the  Secretary  of  the  Department  of  Health, 
Education,  and  Welfare,  and  to  issue  reports  periodically  to  the 
President,  the  Congress  and  the  Secretary. 

In  response  to  this  section  of  our  mandate,  the  Commission 
has  sought  to  develop  as  much  information  about  psychosurgery 
as  was  possible  during  the  time  allowed.  We  have  been  mindful 
of  the  public  concern  in  this  area,  as  well  as  the  hesitancy  of 
courts  and  legislatures  to  authorize  performance  or  unrestricted 
use  of  psychosurgery.  On  the  basis  of  data  from  pilot  studies 
that  were  conducted  under  contract  to  assess  the  effects  of  psy- 
chosurgery, the  Commission  has  determined  unanimously  that 
there  are  circumstances  under  which  psychosurgical  procedures 
may  appropriately  be  performed. 

The  Commission  has  developed  a set  of  requirements  that 
will  protect  the  access  of  individuals  to  a potential  therapy,  while 
recognizing  the  responsibility  of  the  state  to  protect  individual 
rights  and  safety.  Although  one  member  of  the  Commission  has 
dissented  from  certain  recommendations,  the  reservations  con- 
cern only  certain  highly  vulnerable  patient  populations,  and  our 
conclusion  that  psychosurgery  should  not  be  prohibited  categori- 
cally was  unanimous. 

The  Commission' s report  includes  comments  reflecting  its 
deliberations,  and  a summary  of  the  information  on  which  those 
deliberations  were  based.  The  full  reports  of  the  contracted 


studies  that  were  conducted  for  the  Commission  are  included 
in  an  appendix  volume.  These  appendix  papers  constitute  the 
most  extensive  evaluation  of  modern  psychosurgical  procedure 
that  is  currently  available. 

We  are  grateful  for  the  opportunity  to  assist  in  resolving 
this  issue  of  public  concern. 


Respectfully, 


Chairman 
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Honorable  Joseph  A.  Califano,  Jr. 

Secretary  of  Health,  Education,  and  Welfare 
Washington,  D.C.  20201 

Dear  Mr.  Secretary: 

On  behalf  of  the  National  Commission  for  the  Protection  of 
Human  Subjects  of  Biomedical  and  Behavioral  Research,  I am 
pleased  to  transmit  our  report  and  recommendations  concerning 
the  use  of  psychosurgery.  This  is  one  of  several  areas  which 
Public  Law  93-348  directs  the  Commission  to  study;  we  are 
further  directed  to  make  recommendations  for  appropriate  action 
to  the  Congress  and  the  Secretary  of  the  Department  of  Health, 
Education,  and  Welfare,  and  to  issue  reports  periodically  to  the 
President,  the  Congress  and  the  Secretary. 

In  response  to  this  section  of  our  mandate,  the  Commission 
has  sought  to  develop  as  much  information  about  psychosurgery 
as  was  possible  during  the  time  allowed.  We  have  been  mindful 
of  the  public  concern  in  this  area,  as  well  as  the  hesitancy  of 
courts  and  legislatures  to  authorize  performance  or  unrestricted 
use  of  psychosurgery.  On  the  basis  of  data  from  pilot  studies 
that  were  conducted  under  contract  to  assess  the  effects  of  psy- 
chosurgery, the  Commission  has  determined  unanimously  that 
there  are  circumstances  under  which  psycho  surgical  procedures 
may  appropriately  be  performed. 

The  Commission  has  developed  a set  of  requirements  that 
will  protect  the  access  of  individuals  to  a potential  therapy,  while 
recognizing  the  responsibility  of  the  state  to  protect  individual 
rights  and  safety.  Although  one  member  of  the  Commission  has 
dissented  from  certain  recommendations,  the  reservations  con- 
cern only  certain  highly  vulnerable  patient  populations,  and  our 
conclusion  that  psychosurgery  should  not  be  prohibited  categori- 
cally was  unanimous. 

The  Commission's  report  includes  comments  reflecting  its 
deliberations,  and  a summary  of  the  information  on  which  those 
deliberations  were  based.  The  full  reports  of  the  contracted 


studies  that  were  conducted  for  the  Commission  are  included 
in  an  appendix  volume.  These  appendix  papers  constitute  the 
most  extensive  evaluation  of  modern  psychosurgical  procedure 
that  is  currently  available. 

We  are  grateful  for  the  opportunity  to  assist  in  resolving 
this  issue  of  public  concern. 


Respectfully 


Chairman 
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Introduction 


In  response  to  widespread  public  concern,  the  National  Commission 
for  the  Protection  of  Human  Subjects  of  Biomedical  and  Behavioral  Re- 
search was  directed  to  investigate  and  to  recommend  policies  that  should 
govern  the  use  of  psychosurgery.  Specifically,  the  Commission's  mandate 
under  section  202(c)  of  the  National  Research  Act  (P.L.  93-348)  requires 
that: 


The  Commission  shall  conduct  an  investigation  and 
study  of  the  use  of  psychosurgery  in  the  United  States 
during  the  five-year  period  ending  December  31,  1972. 
The  Commission  shall  determine  the  appropriateness 
of  its  use,  evaluate  the  need  for  it,  and  recommend  to 
the  Secretary  policies  defining  the  circumstances  (if 
any)  under  which  its  use  may  be  appropriate.  For  pur- 
poses of  this  paragraph,  the  term  "psychosurgery"  means 
brain  surgery  on  (1)  normal  brain  tissue  of  an  indivi- 
dual who  does  not  suffer  from  any  physical  disease,  for 
the  purpose  of  changing  or  controlling  the  behavior  or 
emotions  of  such  individual,  or  (2)  diseased  brain 
tissue  of  an  individual,  if  the  sole  object  of  the 
performance  of  such  surgery  is  to  control,  change,  or 
affect  any  behavioral  or  emotional  disturbance  of  such 
individual.  Such  term  does  not  include  brain  surgery 
designed  to  cure  or  ameliorate  the  effects  of  epilepsy 
and  [sic]  electric  shock  treatments. 


To  discharge  its  duties  under  this  section  of  the  mandate,  the  Com- 
mission: (1)  convened  a group  of  scientific  consultants;  (2)  on  the 

basis  of  the  consultants'  recommendations,  contracted  for  studies  to 
survey  the  recent  literature  on  psychosurgery  and  to  evaluate  patients 
who  had  undergone  psychosurgical  operations;  (3)  held  public  hearings; 

(4)  supported  the  National  Minority  Conference  on  Human  Experimentation, 
which  provided  recommendations  on  the  use  of  psychosurgery;  (5)  deliberated 
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the  issues  surrounding  the  use  of  psychosurgery , in  the  light  of  the 
views  presented  to  the  Commission  and  the  results  of  the  studies  per- 
formed under  contract;  and  (6)  adopted  the  recommendations  that  are 
set  forth  at  the  end  of  this  report. 

The  Commission  expanded  the  statutory  definition  of  psychosurgery 
by  replacing  the  word  "sole"  with  "primary,"  so  that  the  definition 
would  read:  "Psychosurgery  means  brain  surgery  on  (1)  normal  brain 

tissue  ...  or  (2)  diseased  brain  tissue  of  an  individual,  if  the  pri- 
mary object  of  the  performance  of  such  surgery  is  to  control,  change, 
or  affect  any  behavioral  or  emotional  disturbance  of  such  individual." 
Under  this  wording,  surgery  with  a dual  purpose  (e.g.,  relief  of  sei- 
zures as  well  as  relief  of  emotional  disorders)  falls  within  the 
definition  of  psychosurgery  if  the  predominant  reason  for  performing 
the  operation  is  to  affect  the  behavioral  or  emotional  disturbance. 

The  Commission  also  specified,  for  clarification,  that  psychosur- 
gery includes  the  implantation  of  electrodes,  destruction  or  direct 
stimulation  of  brain  tissue  by  any  means  (c.g.,  ultra-sound,  laser 
beams)  and  the  direct  application  of  substances  to  the  brain,  when  the 
primary  purpose  of  such  intervention  is  to  change  or  control  behavior 
or  emotions.  Further,  the  Commission  made  clear  that  surgery  for  the 
relief  of  various  movement  disorders,  such  as  epilepsy  and  parkinsonism, 
are  not  included  within  the  definition  of  psychosurgery . (The  legis- 
lative mandate  mentioned  only  epilepsy.)  In  addition,  the  Commission 
followed  the  Congressional  exclusion  of  "electric  shock  treatments" 
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from  the  definition  of  psychosurgery  and  thus,  from  its  investigation 
and  report.  Finally,  with  respect  to  pain,  the  legislative  definition 
was  silent  and  there  is  no  agreement  in  the  medical  or  scientific  com- 
munity as  to  whether  brain  surgery  for  relief  of  pain  should  or  should 
not  be  considered  psychosurgery.  The  Commission,  on  the  advice  of  its 
scientific  and  medical  consultants,  specified  that  surgery  or  other 
invasions  of  the  brain  which  interrupt  the  transmission  of  pain  along 
sensory  pathways  should  not  be  considered  psychosurgery ; however,  when 
such  procedures  are  applied  to  relieve  the  emotional  response  to  per- 
sistent pain,  without  affecting  the  transmission  of  pain,  they  would 
fall  within  the  definition  of  psychosurgery. 

The  period  studied  by  the  Commission  was  extended  from  five  to 
ten  years  (1965-1975),  in  order  to  obtain  a larger  patient  population 
and  to  permit  the  evaluation  of  patients  over  a longer  postoperative 
period . 

Chapters  1,  2 and  3 of  this  report  provide  a short  history  of  the 
use  of  psychosurgery  and  the  focus  of  public  concern  in  this  area,  a 
description  of  the  issues  that  have  been  raised  in  the  literature,  and 
a discussion  of  various  legal  approaches  that  have  been  taken.  The  re- 
sults of  the  studies  performed  under  contract  for  the  Commission  are 
summarized  in  Chapter  4.  Proceedings  and  recommendations  of  the 
National  Minority  Conference  on  Human  Experimentation  and  views  pre- 
sented at  the  Commission's  public  hearings  on  psychosurgery  are  sum- 
marized in  Chapter  5.  The  Commission's  recommendations  defining  the 
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appropriate  circumstances  for  the  use  of  psychosurgical  procedures  are 
set  forth  in  Chapter  6.  The  dissenting  opinion  of  one  member  of  the 
Commission  is  set  forth  in  the  final  chapter.  The  full  text  of  the 
survey  of  current  literature  on  psychosurgery  and  of  the  reports  of 
the  two  teams  that  evaluated  psychosurgical  patients  under  Commission 
contracts  appear  in  the  Appendix  to  this  report. 
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Chapter  1.  Background 


Brief  History  of  Psychosurgery 

The  earliest  account  of  psychosurgery  was  published  in  1891  by 
Burckhardt,  who  had  tried  to  calm  very  excitable  patients  by  destroying 
a strip  of  cerebral  cortex.  In  spite  of  his  belief  that  some  patients 
improved,  the  operations  were  discontinued  due  to  vigorous  opposition. 
The  widespread  adoption  of  psychosurgery  is  generally  attributed  to 
the  Portuguese  neuropsychiatrist,  Egas  Moniz.  In  1935,  after  hearing 
a report  of  the  calming  effect  of  frontal  lobe  ablation  on  monkeys 
and  chimpanzees,  Moniz  and  a surgical  colleague,  Almeida  Lima,  operated 
on  the  frontal  lobes  of  psychiatric  patients.  Moniz'  monograph  des- 
cribing the  generally  favorable  results  obtained  on  his  first  twenty 
patients  encouraged  neuropsychiatrists  and  neurosurgeons  around  the 
world  to  adopt  similar  procedures.  In  1936,  Freeman,  a neurologist, 
and  Watts,  a neurosurgeon , introduced  psychosurgery  into  the  United 
States,  and  by  1950  they  had  operated  on  over  1,000  patients.  Freeman 
later  indicated  that  up  to  the  time  of  his  retirement  he  had  performed 
or  supervised  psychosurgical  procedures  an  more  than  3,500  patients. 

The  urgent  need  for  efficient  treatment  of  the  many  psychiatrical ly 
disturbed  veterans  of  World  War  II  and  optimistic  reports  of  the  results 
of  psychosurgery  resulted  in  its  wide-scale  adoption  following  the  war. 
It  is  estimated  that  40,000  prefrontal  lobotomies  were  performed  in  the 
United  States,  the  majority  of  them  in  the  decade  following  1945.  By 
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the  late  1950's,  reports  of  undesirable  side  effects  from  the  operations 
and  the  introduction  of  psychoactive  drugs  produced  a sharp  decline  in 
lobotomies,  although  a few  such  operations  have  been  performed  up  to  the 
present.  In  the  1960's,  however,  the  accumulation  of  knowledge  of  the 
neuroanatomical  regions  that  regulate  emotionality  and  the  refinement 
of  surgical  techniques  encouraged  the  belief  that  crippling  psychiatric 
symptoms  could  be  alleviated  with  a minimum  of  risk  by  making  small  and 
very  localized  lesions.  The  numerous  attempts  over  the  last  decade  to 
focus  psychosurgery  on  precise  targets  have  generated  public  concern  and 
legislative  responses. 

Rise  of  Public  Concern 

Coinciding  with  the  development  of  refined  techniques  for  psychosur- 
gery, the  climate  of  political  unrest  in  the  late  1 960 ' s , general  fear  of 
behavior  control  and  concern  about  abuse  of  minorities  provided  the  back- 
ground against  which  Dr.  Peter  Breggin  (a  Washington,  D.C.,  psychiatrist) 
began  to  publish  articles  warning  about  the  "new  wave  of  psychosurgery" 
and  the  "return  of  the  lobotomy."  These  appeared  in  popular  as  well  as 

scientific  publications;  two  lengthy  articles  were  entered  in  the  Congres- 
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sional  Record  in  February  and  March  1972.  Breggin  expressed  alarm  about 
the  increased  incidence  of  psychosurgery  (which,  he  said,  was  undertaken 
without  scientific  justification  or  proper  evaluation)  and  about  the  poli- 
tical implications  of  suggestions  by  Mark,  Sweet  and  Ervin  that  urban 
riots  and  other  acts  of  "senseless  violence"  might  be  prevented  (at  least 
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in  part)  by  appropriate  diagnostic  techniques  and  surgical  intervention. 
Mark  at.  had  made  such  a suggestion  in  a letter  to  the  Journal  of  the 
American  Medical  Association  in  September  1967,  and  again  in  their  book, 

O 

Violence  and  the  Brain,  which  appeared  in  1970.  The  movie  "Clockwork 
Orange"  and  Crichton's  novel  The  Terminal  Man  (1972)  added  fuel  to  the 
fire,  as  did  reports  that  three  prisoners  in  California  had  received  psy- 
chosurgery,  and  that  the  Justice  Department  was  supporting  research  that 
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might  involve  further  operations  on  prisoners  in  California  facilities. 

In  February  1973,  these  issues  received  wide  circulation  in  an  article 
by  B.J.  Mason  in  Ebony  magazine. 

Beginning  in  the  fall  of  1972  and  throughout  1973,  Senator  Sam  Ervin, 
Chairman  of  the  Subcommittee  on  Constitutional  Rights  of  the  Senate  Judi- 
ciary Committee,  conducted  a lengthy  correspondence  with  officials  of  the 
Department  of  Health,  Education,  and  Welfare  and  the  Law  Enforcement 
Assistance  Administration  (LEAA)  in  the  Department  of  Justice,  regarding 
the  nature  and  extent  of  federal  involvement  in  behavior  modification  in 
general  and  psychosurgery  in  particular.^  In  February  1974,  LEAA  termi- 
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nated  its  support  of  research  involving  the  performance  of  psychosurgery . 

In  January  1973,  Gabe  Kaimowitz  of  Michigan  Legal  Services  intervened 
on  behalf  of  a mental  patient  who  was  to  become  the  first  subject  in  a re- 
search project  designed  to  compare  the  effects  of  psychosurgery  with  the 
effects  of  hormone  treatments  in  reducing  aggression.  The  research  had 
been  funded  by  the  Michigan  state  legislature,  and  both  a scientific  and 
a human  rights  review  committee  at  the  clinic  where  the  operation  would  be 
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performed  had  approved  the  procedure.  In  July  1973,  a three-judge  Michigan 
court  held  that  an  involuntarily  confined  mental  patient  cannot  give  valid 
consent  to  participate  in  an  experiment  of  such  a hazardous  and  irreversi- 
ble nature.7 

In  September  1973,  during  the  Senate  floor  debate  on  the  bill  which 
became  the  National  Research  Act,  Senator  Beall  offered  an  amendment  which 
provided  for  a two-year  moratorium  on  the  performance  of  psychosurgery  in 
facilities  that  receive  federal  funds,  until  the  Commission  completed  a 
study  of  the  use  of  psychosurgery  during  the  recent  past,  as  well  as  a 
case-by-case  study  "of  a sufficient  number  of  cases  (together  with  follow- 
up information  thereon)  to  provide  the  basis  for  an  objective  scientific 
evaluation"  of  the  results  of  such  operations.  During  the  debate,  the 
moratorium  provision  was  deleted  on  the  grounds  that  Congress  had  insuf- 
ficient information  to  justify  such  a measure.  The  amendment  was  further 
modified  in  conference  to  require  simply  that  the  Commission  study  the  use 
of  psychosurgery  in  the  United  States  and  recommend  to  the  Secretary,  DHEW, 
the  circumstances  "if  any"  under  which  its  use  may  be  appropriate. 

The  scientific  community  also  became  concerned  about  psychosurgery. 

In  1973,  the  National  Institute  of  Mental  Health  undertook  to  study  the 
issues  surrounding  the  use  of  psychosurgery,  and  the  National  Institute  of 
Neurological  Diseases  and  Stroke  empaneled  a multidisciplinary  committee 
to  report  on  biomedical  research  aspects  of  brain  and  aggressive  behavior. 

In  August  1973,  the  American  Psychological  Association's  Division  of  Phy- 
siological and  Comparative  Psychology  held  a symposium  on  the  legal,  ethical 
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and  scientific  aspects  of  psychosurgery.  A multidisciplinary  conference  on 
the  same  subject  was  held  in  December  1973  by  the  Boston  University  Center 
for  Law  and  Health  Sciences.  The  American  Psychiatric  Association  appointed 
a task  force  to  determine  the  extent  of  psychosurgery  in  the  United  States 
and  to  study  the  issues;  and  the  Society  for  Neurosciences  polled  its  mem- 
bers as  a preliminary  to  drafting  a position  paper  on  the  subject. 

By  the  time  the  Commission  was  created,  therefore,  much  had  been  writ- 
ten on  the  scientific,  legal  and  ethical  issues  surrounding  the  use  of 
psychosurgery;  but  relatively  little  was  known  about  the  nature  and  extent 
of  its  use,  the  kinds  of  patients  receiving  operations,  or  the  safety  and 
efficacy  of  the  various  procedures. 


Footnotes 


NOTE:  The  following  publications  contain  many  of  the  papers  listed  below: 


"B.U.  Symposium":  Boston  University  Center  for  Law  and 

Health  Sciences,  Psychosurgery  - A 
Multi  disci  pi  inary  Symposium,  Boston 
University  Law  Review,  Lexington 
Books,  1974. 

"Individual  Rights  Report":  U.S.  Senate,  Judiciary  Committee,  Sub- 

committee on  Constitutional  Rights, 
Individual  Rights  and  the  Federal 
Role'  in'  Behavior  Modification,'  U.S. 
Govt.  Printing  Office,  November  1974. 

"Health  Care  Hearings":  U.S.  Senate  Committee  on  Labor  and 

Public  Welfare,  Subcommittee  on  Health, 
Quality  of  Health  Care  - Human  Experi- 
mentation, Part  2,  'February  23,  l97'3. 
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Footnotes  (continued) 


1.  Peter  Breggin,  Congressional  Record,  February  24,  1972,  p.  5567 
and  March  30,  1973,  p.  11396,  reprinted  in  Heal th  Care  Hearings, 
pp.  437  and  455. 

2.  Vernon  Mark,  William  Sweet  and  Frank  Ervin,  The  Role  of  Brain 
Disease  in  Riots  and  Urban  Violence,  J .A.M.A. , Vol . 201,  No.  11, 
Sept.  11,  1967;  Mark  and  Ervin,  Violence  and  the  Brain,  Harper 
and  Row,  New  York,  1970  (Chs.  11  and  12  reprinted  in  Individual 
Rights  Report,  p.  596  U-). 

3.  Leroy  Aarons,  Brain  Surgery  is  Tested  on  3 California  Convicts, 

The  Washington  Post,  February  25,  1972. 

4.  See  Individual  Rights  Report,  p.  299 

5.  Ibid.,  pp.  49-70,  299-313. 

6.  Ibid.,  p.  308. 

7.  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW 
Circuit  Court  for  the  County  of  Wayne,  State  of  Michigan,  July  10, 
1973;  reprinted  in  Individual  Rights  Report,  p.  510 
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Chapter  2.  Issues  Surrounding  the  Use  of  Psychosurgery 


A central  issue  surrounding  psychosurgery  has  been  the  underlying 
scientific  justification.  Breggin  and  Chorover^  have  argued,  for  example, 
that  the  risks  of  psychosurgery  are  high,  especially  because  the  procedures 
are  irreversible,  and  that  the  data  regarding  the  effects  of  surgical  in- 
trusion on  the  brain  are  inconclusive  and  contradictory.  They  have  ob- 
served, further,  that  for  the  most  part  the  safety  and  efficacy  of  psy- 
chosurgery have  been  evaluated  and  reported  by  surgeons  who  lack  either 
the  expertise  or  objectivity  to  conduct  reliable  assessments  of  changes 
in  psychiatric  status  or  of  cognitive  function.  These  critics  have  cited 
the  imprecision  of  psychiatric  diagnosis  and  assessment  as  a further 
handicap  in  evaluating  the  effects  of  psychosurgery.  Thus,  they  have 
argued,  reliable  categorization  of  patients  with  respect  to  their  ill- 
nesses and  precise  assessment  of  behavioral  changes  are  not  possible. 

In  addition,  as  Valenstein  has  observed,3  most  psychosurgery  is  performed 
in  the  context  of  practice  (T.e. , without  a research  protocol  or  review), 
and  there  have  been  few  systematic  attempts  to  measure  preoperative  status 
against  postoperative  gains  or  losses,  or  even  to  have  evaluations  per- 
formed by  persons  who  have  no  vested  interest  in  the  outcome.  Another 
criticism  voiced  by  Chorover,  Valenstein  and  others  is  that  surgeons  are 
applying  techniques  to  humans  on  the  basis  of  selective  attention  to  the 
results  of  animal  research,  T.e.,  without  full  knowledge  or  appreciation 
of  the  complexity  and  implications  of  the  animal  data.^  They  have  re- 
ferred, for  example,  to  reports  that  lesions  in  the  limbic  system  in 
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animals  produce  unreliable  and  unpredictable  results,  often  either  in- 
creasing aggression  or  producing  marked  abnormalities  in  behavior.5 

Concerns  of  a different  nature  center  around  the  problem  of  ob- 
taining informed  consent.  A question  that  has  been  raised  in  this  con- 
text is  whether  an  individual  who  is  an  appropriate  candidate  for  psy- 
chosurgery is  able  to  give  valid  consent  to  the  surgery;  and  if  not, 
whether  potential  conflicts  of  interest  should  bar  third  parties  from 
consenting  on  behalf  of  another,  for  it  may  be  the  caretaker  or  society, 
rather  than  the  patient,  who  stands  to  benefit  from  performance  of  the 
surgery.  This  concern  has  led  to  suggestions  that  psychosurgery  not 
be  performed  on  children,  prisoners  and  patients  who  are  involuntarily 
confined  in  institutions. 

A related  concern  is  that  it  may  not  be  acceptable  for  an  indivi- 
dual to  consent  to  permanent  alteration  of  the  bodily  organ  which  is 
generally  thought  to  be  the  locus  of  that  which  we  call  the  "self"  or 
the  "mind."  Whether  or  not  psychosurgery  differs  significantly  in  this 
regard  from  other  therapies  for  behavior  disorders,  however,  is  an  arti- 
cle of  debate.  Chorover  has  described  psychosurgery  as  brain  surgery 
performed  upon  specific  cerebral  structures  in  such  a way  as  to  effect 
changes  in  thought  processes,  personality  characteristics,  behavior 

O 

patterns,  and  other  aspects  of  subjective  experience.  Breggin  has  gone 
even  further,  suggesting  that  such  intrusion  constitutes  "mutilation" 
of  the  sort  which  is  generally  prohibited  in  the  common  law.^  On  the 
other  hand,  Neville  (a  philosopher)  has  observed  that: 
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Psychosurgery  does  not  affect  the  brain  as  much  as 
do  many  procedures  for  treating  tumors  or  aneurysms. 

It  does  not  affect  nearly  so  many  people  as  does  the 
prescription  of  psychoactive  drugs.  It  does  not  af- 
fect people  as  profoundly,  at  the  heart  of  their 
character,  as  does  psychoanalysis.  Furthermore,  in 
comparison  with  these  other  methods  of  altering  be- 
havior, psychosurgery  is  practiced  in  no  greater  ig- 
norance of  how  and  why  it  works.  Yet,  it  seems  far 
more  drastic  in  its  directness,  more  variable  in  its 
possible  outcomes,  and  surely  irreversible  in  the 
sense  that  it  destroys  brain  tissue. -|q 

In  this  regard,  it  has  been  observed  that  prolonged  drug  therapy  and 
electroshock  treatments  both  may  have  irreversible  effects  with  respect 
to  brain  pathology  as  well  as  with  respect  to  behavior  and  cognitive 
function.^ 


Breggin  and  Chorover,  among  others,  have  voiced  deep  concerns  that 
psychosurgery  will  be  used  (or  misused)  as  a social  or  political  tool, 
applying  socially  determined  definitions  of  "abnormal"  behavior  to  justi- 
fy controlling  dissidents  or  subduing  individuals  whose  behavior  is  dis- 
ruptive or  otherwise  bothersome.  They  charge  that  psychosurgery  has  been, 

or  will  be,  used  selectively  against  blacks,  women,  other  minorities,  and 

1 2 

persons  who  are  institutionalized.  On  the  other  hand,  Frank  Ervin  has 
argued  that  for  purposes  of  manipulating  the  behavior  of  large  groups  of 
people,  or  of  individuals  over  a prolonged  period  of  time,  the  best  tech- 
nique is  clearly  biochemical.  Drugs,  he  has  said,  can  be  applied  surrep- 
titiously and  on  a broad  scale  with  dependable  effects  and  with  relative 

ease,  whereas  surgery  is  difficult  to  apply  either  in  secret  or  on  a wide 

1 3 

scale  because  it  involves  elaborate  procedures,  equipment  and  personnel. 
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Willard  Gaylin,  President  of  the  Hastings  Institute,  testified  in  the 
same  vein  before  Senator  Kennedy's  subcommittee: 


It  seems  unlikely,  if  there  were  some  plot  to  take 
over  the  country  by  a totalitarian,  ...  that  psycho- 
surgery would  be  the  method  of  choice.  I doubt  that 
they  would  find  the  most  efficient  technique  for  mass 
control  would  be  planting  electrodes  on  a population  of 
200  million,  or  psychosurgery,  when  they  have  access  to 
a limited  [sic]  national  television,  and  to  schools  with 
compulsory  education,  to  psychological  inputs  and  to 
drugs,  all  of  which  afford  a more  convenient,  cheaper, 
economic  mass  method  of  manipulation. 

...  [W] hi 1 e I think  the  problem  of  psychosurgery  is 
less  pressing  than  other  aspects  of  behavior  control, 

....  it  i_s  a lightning  rod  issue  and  it  does  deserve 
great  attention  because  it  focuses  on  some  problems 
that  transcend  itself.-^ 

A final  issue  is  the  status  of  psychosurgery  as  a therapeutic  device. 
While  some  surgeons,  notably  Andy,  have  argued  that  psychosurgery  is  ac- 
cepted therapy  for  certain  behavioral  disorders,15  others,  including  Heath,15 
have  agreed  with  Brown  and  the  NIMH17  that  psychosurgery  should  be  considered 
experimental  and  should  be  conducted  only  within  the  context  of  research, 
subject  to  all  the  review  provisions  and  procedures  for  the  protection  of 
human  subjects  which  that  implies.  Judicial  and  legislative  approaches  to 
the  resolution  of  these  issues  are  discussed  in  the  following  chapter. 


Footnotes 

[See  note  on  page  5 regarding  references.] 

1.  Peter  Breggin,  Testimony  in  Health  Care  Hearings,  also  in  articles 
reprinted  therein. 
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10.  Robert  Neville,  Pots  and  Black  Kettles:  A Philosopher's  Perspective 

on  Psychosurgery,  in  B.U.  Symposium,  p.  128. 

11.  Vernon  Mark,  Psychosurgery  Versus  Anti-Psychiatry , in  B.U.  Symposium, 

especially  pp.  9-10,  citing  American  College  of  Neuropsychopharmacology 
FDA  Task  Force,  Neurological  Syndromes  Associated  with  Antipsychotic 
Drug  Use:  A Special  Report,  Arch . Gen . Psychiatry,  Vol . 28,  1973, 
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Chapter  3,  Legal  Considerations 


Oregon  and  California  have  enacted  legislation  providing  for  the  regu- 
lation of  psychosurgery,  and  courts  in  Michigan  and  California  have  explored 
a number  of  informed  consent  and  constitutional  issues  raised  by  certain 
regulatory  requirements  and  by  the  performance  of  psychosurgery  under  cer- 
tain conditions.  Chief  among  these  issues  are  the  constitutionality  of 
mandatory  review  boards  and  the  validity  of  consent  given  by  the  involun- 
tarily confined  or  their  proxies. 

Legislation 

In  1973  Oregon  enacted  the  first  comprehensive  legislation  for  the  regu- 
lation of  psychosurgery . 1 The  Oregon  statute  provides  that  psychosurgery 
may  be  performed  only  if  a Psychosurgery  Review  Board  ("Review  Board")  has 
approved  the  performance  of  the  operation  on  the  individual  patient.  The 
Review  Board  is  composed  of  nine  members  appointed  by  the  governor  from 
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specified  medical,  psychological,  neuroscientific  and  lay  backgrounds. 

A physician  seeking  to  perform  psychosurgery  must  first  file  a petition 
with  the  Review  Board  stating  that  the  patient  or  legal  guardian,  if  any, 
has  consented  and  that  the  proposed  treatment  has  "legitimate  clinical  value" 
and  is  "needed"  by  the  patient.  The  Review  Board  must  then  conduct  a "consent 
hearing,"  giving  notice  to  the  concerned  parties,  to  determine  whether  the 
patient  or  legal  quardian  has  given  and  continues  to  give  a "voluntary  and 
informed"  consent.  If  the  patient  is  believed  to  lack  the  capacity  for 
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voluntary  and  informed  consent,  and  there  is  no  legal  guardian,  the  Review 
Board  must  request  that  one  be  appointed.  The  patient  and  guardian  must 
be  notified  of  their  respective  right  to  legal  representation  at  the  con- 
sent hearing.  Indigent  persons  are  entitled  to  appointed  counsel  upon  re- 
quest. 

If  the  Review  Board  finds  that  adequate  consent  has  been  given,  it 
must  then  determine  whether  the  proposed  operation  has  clinical  merit  and 
is  an  "appropriate"  therapy  for  the  specific  patient.  Several  requirements 
must  be  met  before  an  operation  may  be  deemed  appropriate: 

(1)  all  conventional  therapies  must  have  been  attempted; 

(2)  criteria  for  selection  of  the  patient  must  have  been 
met; 

(3)  the  operation  must  offer  hope  of  saving  life,  reesta- 
blishing health  or  alleviating  suffering;  and 

(4)  all  other  viable  alternative  methods  of  treatment 
must  have  been  tried  and  have  failed  to  produce 
satisfactory  results. 

The  Review  Board  may  conduct  site  visits  or  consultations  with  experts  in 
the  field  during  the  course  of  its  deliberations.  The  Review  Board  itself 
may  undertake  a specific  diagnostic  evaluation  to  aid  in  its  determination. 
If  the  operation  is  permitted,  a written  report  of  the  outcome  must  be 
transmitted  to  the  Review  Board. 

In  1974  California  enacted  two  somewhat  differing  approaches  to  the 
regulation  of  psychosurgery.  The  first  is  legislation  covering  the  availa- 
bility of  therapies  to  those  involuntarily  confined  pursuant  to  the  penal 
code,  wherever  institutionalized,^  and  the  second  legislation  regulates 
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the  performance  of  psychosurgery  upon  all  other  persons,  whether  insti- 
tutionalized or  not. ^ The  latter  legislation  has  been  replaced  by  a sub- 
stantially similar  1976  act  (to  become  effective  in  1977), 5 in  response 
to  a court  decision  discussed  below. 

The  preambles  to  the  penal  legislation  and  the  1976  act  state  their 
intent  to  protect  the  constitutional  rights  of  privacy  and  freedom  from 
enforced  interference  with  thought  processes  and  states  of  mind  through 
the  use  of  "organic"  therapies. ^ The  principal  distinction  between  the 
California  and  Oregon  legislation  is  that  California  does  not  recognize 
proxy  or  guardian  consent  to  psychosurgery;  rather,  the  performance  of 
psychosurgery  upon  individuals  who  lack  the  capacity  for  informed  consent 
as  defined  in  the  California  statutes  is  prohibited.^  This  prohibition 
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extends  to  minors  under  the  age  of  18  years. 

Both  California  acts  recognize  that  a person  under  guardianship, 
having  been  adjudicated  legally  incompetent  as  a general  matter,  may 
nevertheless  retain  the  specific  capacity  for  informed  consent  to  psy- 
chosurgery. Conversely,  an  otherwise  legally  competent  patient  may  lack 
such  capacity  and  would  therefore  be  ineligible  for  psychosurgery . The 
two  acts  also  explicitly  reject  the  notion  that  a person  lacks  the  capa- 
city for  informed  consent  solely  as  a consequence  of  being  diagnosed  as 
"mentally  ill,  disordered,  abnormal  or  mentally  defective." 

The  distinctive  feature  of  the  California  penal  legislation  is  a pro- 
vision for  mandatory  judicial  review.  The  warden  or  superintendent  of  the 
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confining  institution  must  petition  a court  for  an  order  authorizing 
psychosurgery , specifying  what  "mental  illness,  disorder,  abnormality, 
or  defect  justifies"  the  psychosurgery . The  court  must  appoint  both  an 
independent  medical  expert  and  a public  defender  for  the  indigent.  The 
court  must  first  determine  whether  the  person  has  the  capacity  for  in- 
formed consent  and  has  manifested  that  capacity  in  the  process  of  con- 
senting to  psychosurgery . If  the  court  so  finds,  it  then  must  review 
the  merits  of  the  proposed  operation.  To  authorize  psychosurgery,  the 
court  must  find  that  the  operation  would  be  "beneficial";  that  there  is 
a "compelling  interest  justifying"  the  operation;  that  there  are  "no  less 
onerous  alternatives";  and  that  the  operation  "is  in  accordance  with  sound 
medical -psychiatric  practice. " 

The  1976  California  act  does  not  require  judicial  review  of  proposed 
psychosurgery  on  persons  outside  of  the  criminal  justice  system.  It  re- 
lies instead  upon  a committee's  review  of  both  the  patient's  consent  and 
the  merits  of  the  operation.  The  California  legislation  differs  from  the 
Oregon  approach  in  that  the  review  committee  is  decentralized  and  com- 
posed only  of  physicians.  A committee  of  three  physicians,  one  appointed  by 
the  facility  where  the  operation  is  to  take  place  and  two  appointed  by 
the  local  mental  health  director,  must  include  two  psychiatrists  or  neuro- 
surgeons who  are  board-certified  or  eligible.  Because  the  committee  is 
composed  only  of  physicians,  its  proceedings  are  clearly  covered  by  the 
physician/patient  privilege.  After  personally  examining  the  patient  and 
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agreeing  that  the  patient  has  the  capacity  for  informed  consent,  the  com- 
mittee must  also  agree  with  the  attending  physician  that  "all  other  appro- 
priate treatment  modalities  have  been  exhausted,"  and  that  the  operation 
"is  definitely  indicated  and  is  the  least  drastic  alternative  available" 
for  treatment  at  the  time.  There  is  also  a "cooling-off"  period;  no  psy- 
chosurgery may  be  performed  for  at  least  72  hours  after  the  patient's  writ- 
ten consent. 

Case  Law 

Shortly  after  the  enactment  of  the  Oregon  legislation,  a well-pub- 
licized case  involving  psychosurgery  was  decided  by  a Michigan  state  court 
in  Kaimowitz  v.  Department  of  Mental  Health.^  Kaimowi tz  involved  an  in- 
voluntarily detained  adult  mental  patient  who  was  confined  as  a criminal 
sexual  psychopath.  The  patient  and  his  parents  had  all  signed  consent 
forms  for  his  participation  in  a study  of  the  effects  of  amygdalotomy  on 
aggression;  but  the  court  held  that  there  could  be  no  legally  adequate 
consent  to  the  operation. 

The  court  first  reasoned  that  the  combined  effects  of  institutionali- 
zation and  the  hazardous  and  unknown  effects  of  the  proposed  amygdalotomy 
precluded  the  finding  of  a factually  adequate  consent  by  the  patient.  The 
"inherently  coercive  environment"  was  said  to  prevent  consent  to  such  an 
experimental  procedure  from  being  "competent"  and  "voluntary,"  while  the 
lack  of  a scientific  basis  for  predicting  the  outcome  was  stated  to  render 
the  consent  "unknowledgeable." 
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Some  commentators  have  construed  the  opinion  to  find  the  factors  of 
institutionalization  and  unfavorable  risk/benefit  ratio  to  be  separate 
and  independent  reasons  for  invalidating  the  consent.^  However,  the 
court  noted  that  its  holding  did  not  prevent  involuntarily  confined 
patients  from  giving  adequate  consent  to  neurological  procedures  or  even 
to  amygdalotomy  should  it  become  an  accepted,  nonexperimental  procedure. 

The  court  stated  that  its  conclusion  was  based  upon  the  expert  opinion 
presented  during  the  1973  trial  on  the  probable  effects  of  amygdalotomy 
--  that  it  would  flatten  emotional  responses,  lead  to  impairment  of 
memory,  learning  and  abstract  reasoning  ability,  and  cause  general  apathy 
--  leaving  open  the  possibility  of  reaching  a different  result  in  the 
future  if  presented  with  different  evidence  on  the  effects  of  amygdalotomy. 

The  Kaimowitz  court  also  stated  alternative,  constitutional  reasons 
for  not  recognizing  the  patient's  consent.  The  court  reasoned  that  the 
First  Amendment  freedom  of  speech  necessarily  protects  the  freedom  to 
generate  ideas. ^ Thus,  if  the  psychosurgery  would  interfere  with  memory 
or  affect,  it  would  impair  the  right  "to  be  free  from  interference  with 
...  mental  processes."  Similarly,  the  court  argued  that  the  constitutional 
right  of  privacy  protects  the  privacy  of  the  mind  as  much  as  it  does  the 
well-established  privacy  of  the  marital  bedJ^  The  court  then  concluded 
that  these  constitutional  protections  prevented  the  state  from  accepting 
the  patient's  consent  to  the  proposed  psychosurgery . 

With  respect  to  the  consent  of  the  parents,  Kaimowitz  refused  to  ac- 
knowledge third-party  consent  on  the  unelaborated  ground  that  a guardian 
may  not  consent  to  psychosurgery  to  which  the  patient  may  not  consent. 
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The  informed  consent  and  constitutional  rulings  of  Kaimowi tz  have  not 


been  universally  accepted.  Kaimowi tz ' argument  that  involuntarily  detained 
persons  do  not  have  the  capacity  for  informed  consent  to  psychosurgery  has 
been  criticized  by  commentators.  Moreover,  the  California  penal  legis- 
lation, enacted  after  the  Kaimowitz  decision,  rejected  the  theory  that  in- 
voluntary confinement  by  itself  precluded  capacity  for  consent  to  risky 
experimental  therapy.  The  constitutional  barriers  to  valid  consent  set  up 
by  Kaimowitz  have  been  greeted  even  more  skeptically.  It  is  not  clear 
whether  the  court  was  concluding  that  (1)  an  involuntarily  confined  patient's 
free  speech  and  privacy  rights  prevented  the  patient,  regardless  of  his  or 
her  capacity  for  informed  consent,  from  giving  a valid  consent,  or  (2)  the 
constitutional  protections  required  a conclusive  presumption  that  all  such 
patients  be  considered  incompetent  to  consent.  The  first  interpretation 
is  severely  questioned  when  applied  to  patients  who  would  otherwise  have 
the  capacity  for  informed  consent.  Commentators  have  argued  that  the  Con- 
stitution can  no  more  preclude  consent  to  psychosurgery  than  it  can  forbid 
consent  to  standard  psychotherapy.  In  both  'cases,  the  Constitution  pro- 
tects the  competent  individual's  right  to  choose  whether  or  not  to  permit 

14 

interference  with  his  or  her  mental  activity.  The  second  interpretation 
has  also  been  criticized  harshly.  A "conclusive  or  irrebuttable  presump- 
tion" of  incompetency  would  appear  to  conflict  with  First  Amendment  and 
privacy  cases  which  require  that  individuated  rulings  must  be  made  on 
claims  which  involve  infringement  of  fundamental  rights.^ 

A recent  California  appellate  case,  Aden  v.  Younger,^  has  implicitly 
rejected  the  Kaimowitz  constitutional  arguments.  The  court  was  reviewing 
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the  1974  legislation  regulating  psychosurgery  on  individuals  outside  the 
criminal  justice  system  (see  above);  the  legislation  also  had  provisions 
concerning  electroconvulsive  therapy  (ECT).  The  legislation  was  challenged 
as  an  unconstitutional  infringement  of  First  Amendment  and  privacy  rights 
of  access  to  such  therapies.  The  most  difficult  issues  faced  by  the  court 
were  raised  by  the  provisions  for  mandatory  approval  by  a review  committee. 

The  Aden  court  accepted  the  premise  that  patients'  freedom  of  thought 
--  "intimately  touched  upon  by  any  regulation  of  procedures  affecting 
thought  and  feelings"  --  is  protected  by  the  First  Amendment  and  the  con- 
stitutional right  of  privacy.^  Because  a requirement  for  review  committee 
approval  may  result  in  the  denial  of  treatment  to  some  patients  who  both 
need  and  desire  it,  their  freedom  of  thought  would  remain  impaired.  Thus 
the  provision  for  committee  review  must  be  justified  by  a "compelling 
state  interest,"  as  do  all  state  regulations  which  impair  fundamental 
constitutional  rights.  It  should  be  noted  that  the  First  Amendment  and 

privacy  issues  are  not  dependent  upon  finding  psychosurgery  (or  ECT)  to 

1 8 

have  a direct  effect  upon  high-order  cognitive  processes;  rather,  psy- 
chosurgery is  likely  to  implicate  these  constitutional  protections  because 
the  primary  purpose  of  the  surgery,  by  definition,  is  to  control  or  affect 
the  emotions  of  an  individual. 

In  determining  whether  there  are  compelling  state  interests  to  uphold 
the  mandatory  review  committee  provisions,  the  court  distinguished  between 
review  of  the  consent  and  review  of  the  substantive  merits  of  the  therapy, 
and  also  between  treatment  of  involuntarily  detained  patients  and  of  all 
others . 
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With  respect  to  committee  review  of  consent,  the  state  interest  in 
protecting  the  right  to  refuse  treatment  was  found  clearly  to  justify  a 
review  procedure  for  ensuring  the  competency  and  voluntariness  of  a 
patient's  consent.  Committee  review  of  a mental  patient's  competence 
was  reasoned  to  be  constitutional  because  there  is  reason  to  suspect  in- 
competence, whether  or  not  the  patient  is  involuntarily  detained. 

In  analyzing  the  requirement  of  substantive  review  of  psychosurgery , 

the  court  recognized  that  the  legislation  was  designed  to  protect  indivi- 
19 

dual  autonomy.  Substantive  committee  review  was  then  upheld  as  a means 
of  ensuring  the  wisdom  of  the  involuntarily  detained  patient's  consent. 
Thus,  the  state's  compelling  interest  in  preventing  involuntary  adminis- 
tration of  psychosurgery  could  be  implemented  by  adding  a protective  layer 
of  administrative  review,  rather  than  by  categorically  rejecting  the  con- 
sent of  all  involuntarily  detained  patients,  as  did  Kaimowi tz . 

With  respect  to  substantive  committee  review  for  patients  who  are 
not  involuntarily  detained  and  are  found  competent  to  consent,  the  Aden 
court  distinguished  between  psychosurgery  and  ECT.  The  court  found  psy- 
chosurgery to  be  experimental,  and  more  hazardous  and  intrusive  than  ECT. 
The  more  intrusive  a treatment,  the  stronger  the  state's  interest  in  its 
regulation  becomes.  Thus,  the  court  concluded  that  the  compelling  state 
interest  in  preventing  unnecessary  administration  of  experimental  and 
intrusive  treatment  justified  regulating  psychosurgery  as  a "treatment  of 
last  resort,"  which  must  be  approved  by  a committee  even  when  the  adequacy 
of  the  patient's  consent  has  been  confirmed. 
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By  contrast,  ECT  was  described  as  nonexperimental  and  relatively  less 
intrusive.  The  court  therefore  concluded  that  mandatory  committee  review 
of  the  merits  of  proposed  ECT  upon  competent  patients  was  an  unconstitu- 
tional infringement  of  their  right  of  privacy.  Thus,  Aden  apparently 
left  open,  as  did  Kaimowitz,  the  possibility  that  validation  of  psycho- 
surgical  techniques  would  warrant  a different  approach  to  its  regulation. 

Aside  from  Kaimowi tz , which  refused  to  recognize  proxy  consent  to 
amygdalotomy , there  have  been  no  cases  that  have  decided  the  difficult 
issues  raised  by  third-party  consent  to  psychosurgery.  A complete  pro- 
hibition of  psychosurgery  upon  patients  lacking  the  capacity  for  consent, 
however,  may  not  be  a permissible  approach.  Aden , for  example,  found  a 

constitutional  issue  in  legislation  which  may  deny  patients  access  to 
po 

psychosurgery.  Although  that  court  found  a compelling  interest  in  sup- 
port of  a ban  on  proxy  consent  in  order  to  protect  the  incompetent  patient, 
a flat  prohibition  may  become  less  compelling  if  psychosurgical  procedures 
become  validated  as  safe  and  effective. 

Conclusion 

The  Kaimowitz  approach  might  not  prevail  today.  With  new  data  indi- 
cating that  certain  psychosurgical  procedures  are  less  hazardous  than  pre- 
viously thought  and  potentially  of  significant  therapeutic  value,  the  Ore- 
gon model  (requiring  committee  review  of  both  consent  and  the  merits  of 
the  therapy,  as  well  as  a reporting  system  recognizing  proxy  consent,  and 
permitting  psychosurgery  on  involuntarily  detained  patients)  should  be 
secure  from  constitutional  or  informed  consent  doctrine  challenges. 
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Chapter  4.  Studies  Performed  for  the  Commission 


The  Commission  recognized  that  the  existence  of  a large  body  of  litera- 
ture relevant  to  the  scientific,  legal  and  ethical  issues  surrounding  the 
use  of  psychosurgery  obviated  the  necessity  of  preparing  further  papers  on 
these  topics.  Rather,  the  need  clearly  was  to  obtain  data  on  which  to  base 
a response  to  the  issues  presented.  Information  was  required  regarding  the 
nature  and  extent  of  psychosurgery  performed  in  recent  years  in  this  country, 
the  characteristics  of  patients  receiving  the  operations,  and  the  effects  of 
the  procedures.  In  fact,  the  legislative  history  of  the  charge  to  the  Com- 
mission regarding  psychosurgery  indicated  that  the  specific  intent  was  to 
conduct  a systematic  examination  of  patients  who  had  undergone  psychosurgery 
in  order  to  obtain  a scientifically  valid  assessment  of  outcome. 

On  June  9,  1975,  a group  of  consultants  and  Dr.  Eliot  Stellar,  a mem- 
ber of  the  Commission,  met  with  Commission  staff  to  determine  the  best  way 
to  meet  the  Commission's  need  for  data.*  The  consultants  recommended  that 


* Consultants  included:  David  Allen,  M.D.,  Department  of  Mental  Health, 

Boston;  Jesse  Barber,  M.D.,  Chief,  Department  of  Neurosurgery , Howard  Univer- 
sity; Lyle  Bivens,  Ph.D.,  Chief,  Neuropsychology  Section,  Behavioral  Sciences 
Research  Branch,  National  Institute  of  Mental  Health;  John  Donnelly,  M.D., 
Psychiatrist  in  Chief,  Institute  of  Living,  Hartford;  Irwin  Feinberg,  M.D., 
Chief,  Psychiatry  Service,  Veterans  Administration  Hospital,  San  Francisco; 
Murray  Goldstein,  D.O.,  Chief,  Extramural  Programs,  National  Institute  of 
Neurological  and  Communicative  Disorders  and  Stroke  (NINCDS);  Warren  Huber, 
M.D.,  Director,  Neurology  Service,  Veterans  Administration;  Paul  Leaverton, 
Ph.D.,  Associate  Director  for  Research,  National  Center  for  Health  Statistics; 
Allan  Mirsky,  Ph.D.,  Department  of  Psychiatry,  Boston  University  School  of 
Medicine;  Mortimer  Mishkin,  Ph.D.,  Laboratory  of  Neuropsychology,  National 
Institute  of  Mental  Health;  Ayub  Ommaya,  M.D.,  Acting  Chief,  Surgical  Neuro- 
logy Branch,  NINCDS;  Janice  Stevens,  M.D.,  Professor  of  Neurology  and  Psy- 
chiatry, University  of  Oregon. 
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the  Commission  support  two  studies:  first,  a literature  search  (supple- 

mented by  personal  contacts  with  surgeons)  to  attempt  to  determine  the 
nature  and  extent  of  psychosurgery  performed  in  this  country  in  recent 
years,*  and  second,  an  objective  evaluation  of  operated  patients  by  a 
team  consisting  of  a psychologist,  a neurologist,  a psychiatrist,  a neuro 
surgeon  and  a social  worker.  The  examination  of  patients  was  proposed 
notwithstanding  the  acknowledged  limitations  of  a retrospective  study: 
that  there  would  be  no  preoperative  evaluation  of  the  patients,  per- 
formed by  the  same  team,  against  which  to  measure  gains  or  losses  of  func 
tion  clearly  attributable  to  the  surgical  intervention.  Such  preopera- 
tive data  as  would  exist  might  be  uneven  both  in  quantity  and  in  quality, 
since  the  data  would  be  obtainable  only  through  medical  records  provided 
by  psychiatrists  and  surgeons  directly  responsible  for  the  patients' 
care.  Nevertheless,  the  consultants  believed  that  a retrospective  study 
could  provide  preliminary  answers  to  some  of  the  most  pressing  questions 
regarding  the  outcome  of  psychosurgery. 

Practice  of  Psychosurgery:  Summary  of  the  Literature 

The  Commission  contracted  with  Elliot  Valenstein,  Professor  of  Psy- 
chology at  the  University  of  Michigan,  to  perform  a literature  survey  to 
ascertain  the  nature  of  psychosurgery  performed  in  recent  years  in  the 
United  States  and  the  purposes  for  which  it  was  undertaken.  This  survey 


* It  was  understood  that  a survey  conducted  for  the  American  Psychiatric 
Association  would  be  completed  in  time  to  provide  basic  data  in  this  area 
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was  designed  to  supplement  data  previously  reported  in  Valenstein's  book 
Brain  Control,  which  was  published  in  1973.  A library  computer  search 
of  the  English  language  literature  from  1970  to  the  present  yielded  approx- 
imately 700  articles  about  psychosurgery  or  related  scientific  or  ethical 
issues.  Of  these  articles,  152  were  written  by  individuals  having  direct 
contact  with  either  the  patients  or  their  medical  records  and  contained 
information  on  the  results  of  psychosurgery ; 56  additional  articles  re- 
ported on  surgery  purely  for  relief  of  pain  or  on  electrical  stimulation 
of  the  brain.  Of  the  152  articles  reporting  on  psychosurgery,  26  referred 
to  operations  performed  in  the  United  States  and  39  referred  to  operations 
performed  in  the  United  Kingdom. 

Valenstein  contacted  scientists  and  professional  organizations  in 
other  countries  in  order  to  determine,  as  best  possible,  the  nature  and 
extent  of  psychosurgery  performed  throughout  the  world.  In  addition,  he 
incorporated  and  analyzed  the  results  of  two  questionnaire  surveys  con- 
ducted by  others  in  an  effort  to  determine  with  some  reliability  the  in- 
cidence and  nature  of  psychosurgical  operations  performed  in  this  country. 
One  of  those  surveys  had  been  conducted  by  Dr.  John  Donnelly,  M.D.,  for 
the  American  Psychiatric  Association. 

Dr.  Donnelly  had  sent  questionnaires  to  the  1,901  active  members  of 
the  American  Association  of  Neurological  Surgeons  and  the  American  Congress 
of  Neurological  Surgeons,  and  had  received  responses  from  1,428  (78%).  The 
data  indicate  that  relatively  few  members  had  performed  psychosurgery  in  the 
years  under  survey,  and  that  these  surgeons  had,  on  the  average,  performed 
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few  operations.  Specifically,  75  surgeons  reported  having  performed  psy- 
chosurgery in  1971,  while  the  figures  for  1972  and  1973  were  71  and  59, 
respectively.  The  total  number  of  reported  psychosurgical  operations  in 
an  average  year  in  this  period  was  324.  By  extrapolating  from  these 
figures  to  take  account  of  the  neurosurgeons  who  did  not  return  the  ques- 
tionnaire, one  can  estimate  the  number  of  operations  performed  annually 
in  the  United  States  to  be  414.  By  comparison,  approximately  200-250 
such  operations  are  performed  annually  in  the  United  Kingdom,  and  approx- 
imately 83  in  Australia.  Based  upon  population,  psychosurgery  is  performed 
in  the  United  Kingdom  at  twice  the  rate  it  is  in  the  United  States,  and  in 
Australia  at  three  times  the  rate  in  the  United  States. 

An  important  aspect  of  the  data  compiled  by  Donnelly  and  analyzed  by 
Valenstein  is  that  approximately  25%  of  the  total  number  of  operations  per- 
formed in  the  United  States  are  performed  by  surgeons  doing  no  more  than 
three  operations  per  year,  and  many  surgeons  who  perform  psychosurgery 
average  only  one  per  year.  Valenstein  suggests  that  this  raises  serious 
questions  about  the  ability  of  the  surgeons  to  maintain  adequate  skill  or 
competence.  By  contrast,  four  surgeons  were  responsible  for  48%  of  the 
procedures  reportedly  performed  in  this  country  in  1973.  Further,  at  most 
only  about  27%  of  the  neurosurgeons  performing  psychosurgery  in  this  coun- 
try publish  their  results;  thus,  a considerable  amount  of  experience  with 
psychosurgery  does  not  become  part  of  the  scientific  literature. 

The  published  reports  on  the  effects  of  psychosurgery  are  generally 
of  limited  usefulness.  Valenstein  evaluated  each  report  and  found,  for 
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example,  that  54%  of  the  articles  published  world-wide  contained  no  infor- 
mation obtained  from  objective  tests.  Of  the  70  articles  (out  of  152) 
which  reported  the  results  of  any  objective  tests,  16  referred  only  to  an 
IQ  test.  In  the  United  States,  56%  of  the  published  articles  mentioned 
no  objective  tests,  11%  report  on  only  one,  8%  report  on  two,  and  approx- 
imately 25%  report  results  from  three  or  more.  Further,  when  the  reports 
were  analyzed  with  respect  to  (1)  the  independence  of  the  personnel  per- 
forming the  postoperative  evaluations  from  those  performing  the  treatment, 
(2)  the  use  of  standardized  tests,  (3)  the  statistical  treatment  of  data, 
and  (4)  the  duration  of  postoperative  follow-ups,  the  results  are  equally 
disappointing.  Using  a rating  scale*  from  1 to  6 (in  which  a rating  of  1 
represents  the  best  scientific  design  and  use  of  data,  and  a rating  of  6 
represents  a report  presenting  only  descriptive  information  and  lacking 
comparison  groups)  almost  90%  of  the  United  States  articles  received  a 
rating  of  4 or  higher,  and  41%  received  a rating  of  6. 

Valenstein  found  apparent  general  agreement  in  the  literature  that 
the  patients  most  likely  to  improve  following  psychosurgery  are  those 
with  severe  disturbances  of  mood  and  emotion  (c.g.,  the  severely  depressed, 
anxious,  and  the  obsessive-compulsive  neurotic).  Patients  with  serious 
impairments  of  thought  processes  are  reported  to  be  less  likely  to  im- 
prove. Many  psychiatrists  and  surgeons  have  concluded  that  psychosurgery 
is  ineffective  for  schizophrenic  patients,  although  others  have  reported 
significant  improvement  in  these  patients  following  surgery.  Valenstein 
suggests  that  some  of  the  disagreement  may  be  due  to  a lack  of  clarity  in 

* Developed  by  May  and  Van  Putten 
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psychiatric  diagnosis,  especially  with  respect  to  schizophrenia,  which  has 
become  a catch-all  diagnostic  category  in  this  country.  There  is  also 
disagreement  in  the  literature  as  to  whether  criminals,  psychopaths, 
sexual  offenders,  and  aggressive  individuals  lacking  clear  evidence  of 
brain  damage  benefit  from  psychosurgery . 

Valenstein  reports  that  with  the  exception  of  operations  for  intracta- 
ble pain,  the  majority  of  psychosurgical  operations  performed  in  the  United 
States  are  on  patients  suffering  from  fear  and  anxiety,  obsessive-compul- 
sive disorders,  and  neurotic  depression  (despite  the  relative  overuse  of 
schizophrenia  as  a diagnosis). 

Valenstein  also  reports  that  most  patients  are  referred  to  neuro- 
surgeons by  psychiatrists  in  private  practice  whose  patients  are  primarily 
middle  class.  Women,  he  found,  comprised  56%  of  the  operated  patients, 
a proportion  that  does  not  differ  significantly  from  the  sex  ratio  distri- 
bution in  the  diagnostic  categories  for  which  psychosurgery  is  performed. 
(Valenstein  explicitly  refrains  from  discussing  possible  sex  discrimination 
in  the  diagnosis  of  mental  illness  or  as  a precipitating  factor.)  Minori- 
ties account  for  very  few  of  the  psychosurgical  patients.  In  fact,  based 
upon  correspondence  with  some  of  the  most  active  psychosurgeons  in  the 
country,  Valenstein  reports  that  in  a combined  total  of  600  patients,  one 
was  black,  two  were  Oriental  Americans,  and  six  were  Hispanic  Americans. 
Valenstein  was  able  to  identify  only  7 operations  performed  on  children 
since  1970,  and  he  found  no  specific  reports  of  psychosurgery  performed 
on  prisoners  except  for  the  three  in  Vacaville  in  1972  (referred  to  on 
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page  3 of  this  report).  No  data  are  available  that  would  yield  reliable 
information  on  the  proportion  of  psychosurgical  patients  who  are  institu- 
tionalized . 

Independent  Evaluations  of  the  Effects  of  Psychosurgery 

The  Commission  contracted  for  an  evaluation  of  psychosurgical  patients 
to  be  conducted  by  a team  of  psychologists,  psychiatrists,  neurologists  and 
social  workers.  This  team,  headed  by  Allan  F.  Mirsky,  Ph.D.,  and  Maressa  H. 
Orzack,  Ph.D.,  neuropsychologists  at  Boston  University,  undertook  to  enlist 
the  cooperation  of  surgeons  with  sufficiently  large  patient  populations  who 
would  be  willing  to  write  their  patients  to  inquire  first,  whether  they 
would  consent  to  having  their  medical  records  examined  by  the  team,  and 
second,  whether  they  would  consent  to  be  examined  themselves.  Cooperating 
surgeons  signed  consent  forms  indicating  their  understanding  that  their  names 
would  not  be  revealed  by  the  evaluating  team  but  that  because  of  the  kinds 
of  surgery  they  performed,  their  identities  might  nevertheless  be  clear  to 
persons  familiar  with  the  scientific  literature.  Care  was  taken  to  ensure 
that  patients  were  identified  to  the  team  only  if  they  had  signed  and  mailed 
in  the  consent  forms  indicating  their  willingness  to  have  their  records  ex- 
amined and/or  to  be  examined  themselves.  Each  patient  who  was  examined 
was  also  asked  for  permission  to  interview  a family  member  or  close  friend; 
such  permission  was  indicated  on  a separate  consent  form.  All  aspects  of 
the  study  and  all  consent  forms  were  reviewed  and  approved  by  two  Institu- 
tional Review  Boards,  a contract  review  committee  and  Commission  staff. 
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The  Commission  also  provided  for  the  acceleration  and  expansion  of 
a study  already  under  way  at  the  Massachusetts  Institute  of  Technology 
under  the  direction  of  Professor  Hans-Lukas  Teuber,  Ph.D.,  and  Suzanne 
Corkin,  Ph.D.,  two  neuropsychologists,  with  Thomas  Twitchell,  M.D.,  a 
neurologist.  They  were  examining  patients  who  had  undergone  cingulo- 
tomies  for  various  psychiatric  disorders  as  well  as  for  persistent  pain. 
These  cases  were  all  drawn  from  one  surgeon,  and  because  of  contacts  that 
had  previously  been  made,  Teuber  had  been  able  to  see  a number  of  patients 
preoperatively  as  well  as  postoperatively  while  remaining  scrupulously 
independent  from  the  surgeon  and  from  involvement  in  any  decisions  that 
were  made  regarding  the  surgery.* 

In  total,  therefore,  the  Commission  was  able  to  obtain  independent 
evaluations  of  patients  operated  upon  by  four  different  surgeons.  Some 
of  the  patients  in  Teuber's  sample  were  see  both  pre-  and  postoperatively; 
in  Mirsky's  study,  which  was  by  necessity  a retrospective  one,  controls 
(matched  for  age,  sex,  nature  and  duration  of  illness)  were  compared  with 
the  operated  patients  for  performance  on  various  behavioral  and  cognitive 
tasks.  Teuber  tested  normal  controls  on  some  of  his  tasks,  as  well.  The 
results  of  the  two  evaluation  studies  are  remarkably  compatible  both 
with  each  other  and  with  the  claims  regarding  safety  and  efficacy  which 
appear  in  the  scientific  literature. 


* Teuber's  study  was  funded  in  part  by  the  National  Institute  of  Mental 
Health  and  had  been  reviewed  and  approved  by  the  Institutional  Review 
Board  at  M.I.T.  as  well  as  by  various  committees  at  NIMH. 
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Subjects . Teuber  examined  34  adult  patients  who  had  undergone  bilateral, 


stereotactic  lesions  in  the  anterior  cingulate  region;  18  were  seen  both  pre- 
and  postoperatively , and  16  were  examined  only  postoperatively . This  group 
included  12  males  and  22  females;  4 additional  males  had  undergone  the  opera- 
tion but  declined  to  be  tested.  Of  the  patients  examined,  11  had  suffered 
from  persistent  pain  and  depression  and  23  had  other  psychiatric  disorders. 
(Patients  referred  for  surgery  because  of  pain  frequently  presented  a mixed 
picture  of  pain  and  depression  or  of  pain  and  conversion  reactions.)  In 
Mirsky's  study,  there  were  27  adult  patients;  eight  had  undergone  orbital 
undercutting,  seven  had  received  bilateral  cingulate  lesions  (sometimes  in 
conjunction  with  lesions  in  the  amygdala,  and/or  the  substantia  innominata), 
ten  had  received  prefrontal  sonic  lesions,  and  two  had  undergone  anterior 
prefrontal  leucotomies.  There  were  11  malesand!6  females  in  the  operated 
group,  with  a preponderance  of  preoperative  diagnoses  of  depressive  or 
affective  illness  or  of  obsessive-compulsive  disorders.  Mirsky's  control 
group  consisted  of  eight  patients  (three  males,  five  females).  It  should 
be  noted  that  the  patients  in  both  studies  were  all  white,  predominantly 
middle-aged,  and  with  illnesses  of  long  standing. 

A number  of  patients  in  both  groups  had  undergone  more  than  one  psy- 
chosurgical  operation.  Of  the  34  patients  in  Teuber's  study,  five  had  two 
cingulotomies , four  had  three  cingulotomies,  and  one  had  a cingulotomy  in 
addition  to  a multitarget  operation  (performed  by  another  surgeon).  Of  the 
27  patients  in  Mirsky's  study,  ten  had  more  than  one  operation  including 
one  patient  who  underwent  three  surgical  procedures.  With  one  exception 
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(a  patient  who  had  a cingulotomy  followed  by  an  orbital  undercutting), 
however,  patients  whose  first  lesion  was  in  the  limbic  system  received 
subsequent  lesions  in  the  limbic  system,  and  patients  with  frontal  lobe 
lesions  received  subsequent  lesions  in  the  frontal  lobe. 

Outcome:  Effectiveness  of  Psychosurgery.  The  effectiveness  of 

psychosurgery  in  alleviating  symptoms  or  in  restoring  normal  function- 
ing was  assessed  in  both  studies  by  standard  psychiatric  tests,  exami- 
nation of  patients,  and  interviews  with  close  friends  or  family  members. 

a 

' In  Mirsky's  study,  14  of  the  27  patients  had  very  favorable  outcomes, 

r* 

were  enthusiastic  about  the  surgery,  and  would  undergo  the  operation 

it 

again  under  similar  circumstances.  The  remainder  of  the  patients  had 

i> 

results  which  ranged  from  only  moderate  improvement  to  worsening  of  their 
condition,  and  their  feelings  about  the  surgery  were  mixed.  If  the  num- 

|i 

ber  of  those  who  experienced  moderate  improvement  is  added  to  those  who 
were  very  much  improved,  however,  the  success  rate  in  Mirsky's  study 
would  be  21  out  of  27  (78%),  which  is  compatible  with  many  reports  in  the 
literature.  In  Teuber's  group,  nine  out  of  the  11  patients  whose  pre- 
senting symptom  was  persistent  pain  experienced  complete  or  nearly  com- 
plete relief,  and  five  out  of  the  seven  whose  primary  symptom  was  de- 
pression experienced  full  or  partial  relief.  All  but  two  of  these 
patients  would  recommend  the  surgery  to  others,  and  all  expressed  great 
preference  for  the  surgery  over  electroshock  treatments.  In  the  re- 
maining 16  cases  (patients  diagnosed  as  obsessive-compulsive  or  with 
other  psychiatric  disorders),  the  outcome  was  mixed,  but  patients'  a tti - 
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tudes  toward  the  surgeon  were  supportive,  nonetheless. 


There  were  no  significant  changes  in  marital  or  employment  status 
in  Mirsky's  group  following  surgery.  In  Teuber's  group,  a total  of  18 
patients  were  employed  postoperatively  compared  to  15  preoperati vely , 
but  women  gained  more  than  men.  Seven  women  were  employed  preoperatively, 
11  were  employed  postoperatively . (One  male,  employed  preoperatively 
was  unemployed  postoperatively.)  Teuber  reports  no  significant  changes 
in  marital  status  following  surgery. 

Outcome:  Safety  of  Psychosurgery . The  patients  in  both  studies 

underwent  a series  of  psychological,  neurological,  and  electroencephalo- 
graphic  (EEG)  examinations  designed  to  measure  functional  capacities  in 
a number  of  areas  including  intelligence,  attention,  memory  (verbal  and 
nonverbal),  visual -spatial  abilities,  verbal  and  nonverbal  fluency,  abi- 
lity to  shift  sets  in  categorization,  and  motor  function.  In  the  battery 
of  tests  administered  to  Mirsky's  patients  (examined  two  to  nine  years 
postoperatively)  the  majority  of  scores  yielded  no  significant  differences 
between  operated  groups  and  controls.  The  exception  was  in  tasks  consi- 
dered to  be  sensitive  to  frontal  lobe  dysfunction.*  In  the  Wisconsin 
Card  Sorting  Task,  the  operated  patients  had  more  difficulty  shifting 
from  one  category  to  another  (-c.e.,  they  made  more  perseverati ve  errors) 
than  did  unoperated  controls.  In  a vigilence  task,  the  operated  group 


* This  finding  may  or  may  not  reflect  the  circumstance  that  removal  of 
frontal  tissue  in  many  of  these  patients  was  more  extensive  than  in  the 
patients  studied  by  Teuber. 
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with  less  favorable  outcomes  responded  to  uncritical  stimuli  more  frequently 
than  did  either  the  operated  group  with  more  favorable  outcomes  or  the  con- 
trol subjects;  but  the  psychosurgical  patients  with  more  favorable  outcomes 
made  fewer  errors  of  this  sort  than  did  the  control  patients. 

In  the  group  of  patients  that  Teuber  examined  (four  to  18  months  post- 
operatively)  there  were  no  losses  following  surgery  as  compared  with  pre- 
operative scores  or  control  subjects,  except  for  an  impairment  in  learning 
the  tactual  stylus  maze.  This  deficit,  however,  generally  diminishes  with 
time;  thus,  additional  examinations  will  be  necessary  in  order  to  assess  the 
implications  of  this  finding.  On  I.Q.  tests  and  the  Hidden  Figures  Test, 
patients  tested  more  than  four  months  after  surgery  improved  over  preopera- 
tive scores.  In  general,  where  significant  differences  were  found,  they 
were  related  to  the  electroshock  treatments  (ECT)  which  the  patients  had 
undergone  prior  to  surgery.  Patients  who  had  undergone  ECT  were  inferior 
both  to  normal  subjects  and  to  patients  who  had  not  undergone  ECT  on  the 
following  tasks:  verbal  and  nonverbal  fluency,  delayed  alternation,  tactual 

maze  learning,  continuous  recognition  of  verbal  and  nonverbal  material, 
delayed  recall  of  a complex  drawing,  recognition  of  faces  and  houses,  and 
identification  of  famous  public  figures.  On  some  tasks,  notably  recent 
memory  (both  verbal  and  nonverbal)  and  remote  memory,  patients  who  had 
undergone  more  than  50  ECT  treatments  were  severely  impaired  as  compared 
both  to  normal  subjects  and  to  patients  who  had  undergone  fewer  than  50 
ECT.  Teuber  emphasizes,  however,  that  these  findings  do  not  demonstrate 
that  such  deficits  are  necessarily  the  result  of  shock  treatments,  since 
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the  patients'  ages,  as  well  as  the  considerable  severity  and  duration  of 
their  illnesses,  may  well  have  been  contributing  factors. 

Neither  Mirsky  nor  Teuber  found  neurological  deficits  following  surgery 
other  than  those  associated  with  the  patients'  underlying  illnesses  and  chemo- 
therapy. Mirsky  reports  one  case  and  Teuber,  two,  in  which  patients  with 
no  history  of  brain  injury  or  convulsive  disorder  prior  to  surgery  suffered 
seizures  postoperatively . Of  these,  one  had  only  one  seizure,  another  had 
three  over  a period  of  months  following  surgery;  the  third  patient  requires 
anticonvulsant  medication  on  a continuing  basis  to  control  his  seizures. 

Mirsky  also  reports  some  changes  in  electrophysiological  activity  (as  re- 
corded on  EEG's)  related  to  attention  and  reaction  time,  which  may  be  attri- 
butable to  the  surgical  interventions.* 

Overall,  Mirsky  and  Teuber  report  finding  no  significant  psychological 
or  cognitive  deficits  attributable  to  psychosurgery  in  the  patients  they 
examined,  with  the  exception  of  an  impairment  (in  Mirsky's  patients)  on 
the  Wisconsin  Card  Sorting  task  and  (in  Teuber's  patients)  in  the  tactual 
stylus  maze.  As  Teuber  notes,  however,  the  same  operations  performed  by 
different  surgeons,  or  on  other  patients,  or  on  a healthy  brain  might  pro- 
duce different  results.  Indeed,  it  is  not  clear  which  of  several  factors 
contribute  principally  to  the  successful  outcome;  for  example,  the  note- 
worthy and  continuing  concern  and  attentiveness  of  the  surgeons  for  their 


* It  should  be  noted  that  the  sample  on  which  this  finding  is  based  con- 
sisted of  15  patients  with  prefrontal  lesions  and  5 who  had  lesions  in  the 
limbic  system. 
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patients,  and  the  reciprocal  devotion  of  the  patients  to  their  surgeons, 
may  play  a central  role  in  determining  the  success  of  the  therapy.  In 
the  hands  of  a disinterested  surgeon,  the  result  could  be  less  favorable. 

To  the  extent  that  the  mechanisms  underlying  the  effects  remain  unclear, 
the  benefit  directly  attributable  to  the  surgical  intervention  will  re- 
main conjectural.  An  additional  aspect  in  evaluating  the  effects  of  psycho- 
surgery is  clearly  to  determine  the  level  of  functioning  in  patients  who 
have  sustained  years  of  illness  and  who  have  undergone  extensive  trials 
of  electroshock  treatment  and  various  chemical  therapies.  As  Teuber  em- 
phasizes: 


...  the  operation  added  its  effects  not  only  to  those  of  a 
persistent  illness  that  preceded  it,  but  to  the  cumulative 
impact  of  the  massive  earlier  treatment  efforts,  which  by 
themselves  seemed  to  be  interfering  with  certain  higher 
functions,  and  often  to  an  extent  where  it  appeared  futile 
to  expect  that  the  effect  of  [the  surgery]  as  such  might 
have  become  discernible,  within  the  welter  of  other  handi- 
caps that  already  weighed  upon  the  patients  as  they  entered 
upon  this  surgical  course. 

[p.  15  of  Teuber's  report] 
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Chapter  5.  Minority  Conference  and  Public  Hearings 


Minority  Conference 

In  order  to  assure  that  minority  viewpoints  would  be  heard,  the  Com- 
mission contracted  with  the  National  Urban  Coalition  to  organize  a con- 
ference on  human  experimentation.  The  conference  was  held  on  January  6-8, 
1976,  at  the  Sheraton  Conference  Center,  Reston,  Virginia.  Attended  by 
over  200  representatives , it  provided  a format  for  presentations  of  papers 
and  workshop  discussions  from  which  a set  of  recommendations  emerged.  One 
section  of  the  Minority  Conference  on  Human  Experimentation  was  devoted  to 
the  issues  surrounding  the  use  of  psychosurgery . Two  black  neurosurgeons 
presented  papers  to  a work  group  which,  following  further  discussion, 
developed  recommendations  to  be  forwarded  to  the  Commission. 

Dr.  Jesse  Barber  of  Howard  University  emphasized  that  psychosurgery 
does  seem  to  be  effective  in  relieving  certain  symptoms  without  serious 
side  effects,  and  that  to  the  extent  that  it  is  a useful  therapy,  it 
should  be  available  to  blacks  and  other  minorities.  In  his  view,  the 
current  opposition  to  psychosurgery  has  prevented  minorities  from  receiv- 
ing such  operations  from  which  they  might  benefit.  He  suggested  that 
minorities  should  participate  at  every  level  of  decision  making  in  order 
to  ensure  both  that  blacks  are  not  inappropriately  subjected  to  psycho- 
surgery and  that  blacks  who  might  properly  be  treated  are  not  deprived  of 
its  benefits.  Dr.  Ernest  Bates,  of  the  University  of  California  at  San 
Francisco,  agreed  with  Dr.  Barber  that  there  is  no  evidence  that  blacks 
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or  other  minorities  predominate  in  any  of  the  groups  receiving  psychosurgery. 
He  emphasized,  also,  that  care  must  be  taken  to  assure  that  such  operations 
do  not  become  the  tools  of  social  or  policitical  institutions.  Both  surgeons 
recommended  that  psychosurgery  be  performed  as  part  of  a research  protocol 
designed  to  provide  valid  information  regarding  its  effects  on  brain  function 
as  well  as  on  the  behavioral  disorders  it  is  designed  to  ameliorate.  In 
addition,  they  recommended  that  the  protocols  undergo  stringent  review  for 
scientific  design  as  well  as  to  assure  appropriate  selection  of  subjects  and 
adequate  procedures  for  informed  consent.  Both  recommended  against  the  use 
of  psychosurgery  on  prisoners. 

The  recommendations  of  the  Minority  Conference  reflected  the  prevalent 
concern  that  psychosurgery  might  be  used  for  social  or  political  ends,  and 
they  included  provisions  to  protect  minority  individuals  from  such  abuse. 

They  called  for  psychosurgery  to  be  considered  experimental,  to  be  performed 
only  under  careful  scrutiny  of  scientific  design  as  well  as  of  selection  of 
subjects,  and  to  be  performed  in  accordance  with  procedures  for  ensuring  in- 
formed consent.  They  also  recommended  that  accumulated  data  regarding  out- 
come should  go  to  a central  repository.  The  Conference  recommended,  in  addi- 
tion, that  the  committees  reviewing  and  monitoring  the  research  be  multidis- 
ciplinary and  composed  of  members  who  are  "economically,  professionally  and 
emotionally  independent  from  all  individuals  involved  in  the  patient's  care." 
Minorities  should  be  represented  among  both  the  scientific  and  lay  members 
of  such  committees,  which  should  have  authority  to  prevent  the  performance 
of  psychosurgery  when  they  believe  that  it  is  not  advisable  in  particular 
cases.  (Patients,  however,  should  be  able  to  appeal  their  decision  to  a 


national  commission.)  Finally,  the  Conference  recommended  that  psychosur- 
gery should  not  be  performed  on  prisoners,  persons  involuntarily  confined 
in  institutions,  sexual  deviants,  political  deviants,  or  social  deviants, 
and  that  funds  for  research  involving  psychosurgery  should  not  be  accepted 
from  law  enforcement  agencies,  pharmaceutical  companies  or  other  institu- 
tions "that  do  not  hold  paramount  the  patient's  personal  care." 

Public  Hearing 

On  June  11,  1976,  the  Commission  held  a public  hearing  on  the  use  of 
psychosurgery.  Announcements  were  sent  to  several  hundred  professional 
organizations,  public  interest  groups  and  individuals.  All  persons  who  re 
quested  to  appear  were  heard;  a few  preferred  to  submit  written  testimony 
in  lieu  of  an  oral  presentation.  Summaries  of  both  oral  and  written  testi 
mony  follow. 

John  Donnelly,  M.D.  (representing  the  Task  Force  on  Psychosurgery  of 
the  American  Psychiatric  Association)  reported  on  a survey  conducted  for 
the  Task  Force  which  revealed  that  in  the  United  States,  approximately  500 
psychosurgical  procedures  were  performed  in  each  of  the  years  1971,  1972 
and  1973.  The  appropriate  population  of  such  surgery,  he  suggested,  is 
a small  number  of  psychiatric  patients  who  are  refractory  to  nonsurgical 
interventions  and  who  may  be  further  incapacitated  by  the  administration 
of  psychotropic  drugs  over  a long  period  of  time.  Since  there  is  evidence 
that  modern  psychosurgical  techniques  do  not  produce  the  personality 
changes  which  would  outweigh  the  benefits  of  the  procedure  itself,  psy- 
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chiatric  patients  who  are  unresponsive  to  other  available  treatments  have 
a right  to  request  psychosurgery  as  a last  resort  provided  adequate  safe- 
guards are  established.  In  such  cases,  even  modest  improvement  represents 
a substantial  benefit.  Special  mechanisms  should  be  established  to  ensure 
that  all  the  rights  of  involuntarily  confined  mental  patients  are  protected, 
including  the  right  to  adequate  treatment.  Dr.  Donnelly  emphasized  that 
there  is  no  evidence  of  intentional  misuse  of  psychosurgery  for  social  or 
political  purposes  or  of  disproportionate  involvement  of  minority  groups 
or  women.  The  extent  to  which  violent  behavior  is  a sign  of  psychiatric 
illness  rather  than  a manifestation  of  political  or  social  action  remains 
unknown,  but  it  is  a proper  subject  for  further  investigation,  he  said. 

Since  psychosurgery  is  undertaken  as  a treatment  of  last  resort,  even  a 
modest  improvement  represents  a substantial  benefit  when  compared  to  the 
alternative.  Dr.  Donnelly  testified  that  the  position  of  the  American 
Psychiatric  Association  is  that: 

1.  Psychosurgery  is  a treatment  of  last  resort  and  should  be  per- 
formed only  in  facilities  having  a highly  qualified  team  of  specialists 
to  conduct  pre-  and  postoperative  evaluations.  Their  data  should  be 
available  to  other  professionals. 

2.  A federally  supported  national  registry  of  psychosurgical  patients 
should  be  established  under  the  auspices  of  a national  medical  organization. 

3.  Peer  Review  Committees  should  screen  potential  candidates  for  psy- 
chosurgery, and  interdiscipl inary  consent  committees  should  review  the  ade- 
quacy of  patients'  consent. 


4.  For  the  present,  psychosurgery  should  not  be  performed  on  minors 
or  prisoners  if,  in  the  case  of  the  latter,  the  purpose  is  to  alter  their 
criminal  behavior. 

5.  Psychosurgery  should  be  performed  on  involuntarily  confined  psy- 
chiatric patients  only  with  the  approval  of  a consent  committee  which  is 
independent  of  the  psychiatric  hospital. 

6.  Patients  with  recognized  psychiatric  disorders  and  a propensity 
for  violent  behavior  should  be  evaluated  as  surgical  candidates  only  in 
the  context  of  their  illness. 

Mr.  Abdullah  Ahmad  Bey  (representing  the  North  Central  Unity  Non- 
Profit  Community  Corporation,  Inc.)  expressed  his  concern  about  the 
potential  dangers  of  psychosurgery  and  the  inequities  of  the  health 
care  delivery  system  in  general.  He  recommended  that  the  Commission 
scrutinize  any  medical  procedure  or  research  proposal  that  threatens 
people's  life  or  dignity,  particularly  procedures  with  the  potential 
to  control  people's  lives.  The  rights  of  patients  to  adequate  health 
care  should  be  protected,  and  informed  consent  should  be  given  by  all 
participants  in  medical  research.  Health  care  policy  should  not  be 
controlled  by  the  health  care  providers;  rather,  consumers  should  con- 
stitute at  least  60%  of  the  governing  boards  of  health  agencies  or  de- 
livery systems.  The  Department  of  Health,  Education,  and  Welfare 
should  adopt  the  World  Health  Organization's  definition  of  health  for 
the  "total  human  being."  Federal  funding  should  not  be  used  by  health 
care  agencies  for  unspecified  purposes.  Candidates  for  psychosurgery 
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should  not  be  forced  to  waive  their  legal  right  to  redress,  and  legisla- 
tion should  be  enacted  to  protect  people  from  potential  abuses  of  psy- 
chosurgery, such  as  the  control  and  exploitation  of  racial,  ethnic,  re- 
ligious, political,  economic  or  sexual  minority  groups. 

Ayub  K.  Ommaya,  M.D.,  F.R.C.S.  (Acting  Chief,  Surgical  Neurology 
Branch,  National  Institute  of  Neurological  and  Communicative  Diseases 
and  Stroke,  National  Institutes  of  Health).  Speaking  for  himself,  Dr. 
Ommaya  gave  a brief  history  of  the  use  of  psychosurgery  emphasizing  that 
it  continues  today  because  psychiatry  has  been  unsuccessful  in  treating 
certain  types  of  mental  patients.  He  suggested  that  the  surgeon's  in- 
terest in  this  procedure  is  twofold:  to  relieve  suffering  and  to  dis- 

cover the  truth  about  a theory  which  forms  the  basis  for  the  therapy. 

Dr.  Ommaya  said  of  the  Kaimowitz  case  that  the  scientific  hypothesis 
underlying  the  research  was  very  weak,  and  that  many  people  have  misin- 
terpreted what  was  really  at  stake  by  overlooking  the  fact  that  the  sub- 
ject involved  was  being  held  as  a sexual  psychopath.  He  emphasized  that 
for  effective  patient  management,  both  a compassionate  regard  for  the 
patient's  problems  and  continuous  communication  between  the  parties  in- 
volved are  crucial.  Dr.  Ommaya  proposed  that  after  all  nonsurgical  thera- 
pies have  been  given  a fair  trial,  the  decision  regarding  psychosurgery 
should  be  made  by  the  patient  and  his  or  her  physicians,  without  any  in- 
terference by  the  state;  and  he  stressed  the  importance  of  preserving 
the  flexibility  of  medical  decision-making.  Further,  he  believes  it  is 
difficult,  if  not  impossible,  to  conduct  clinical  trials  on  psychosurgery ; 
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however,  he  recommends  that  pre-  and  postoperative  evaluations  be  per- 
formed by  psychologists,  and  that  physicians  be  vigilantly  critical  in 
evaluating  both  the  decision  to  operate  and  the  value  of  a given  proce- 
dure for  relief  of  a particular  patient's  problem.  Dr.  Ommaya  added 
that  patients'  freedom  of  choice  must  be  preserved. 

Congressman  Louis  Stokes  (Member,  House  of  Representatives)  explained 
his  bill  to  prohibit  psychosurgery  in  federally  supported  health  care  faci- 
lities. The  legislation  is  based  upon  the  following  three  premises: 

1.  Psychosurgery  has  no  therapeutic  value  because  the  indications 
for  it  do  not  depend  upon  the  presence  of  identifiable  brain  pathology; 
further,  he  said,  there  have  been  no  successful  psychosurgical  operations 
and  many  failures.  Congressman  Stokes  cited  three  instances  in  which  per- 
sons reportedly  had  undergone  psychosurgery  with  poor  results. 

2.  It  is  impossible  to  give  informed  consent  to  psychosurgery  be- 
cause of  the  experimental  nature  of  the  procedure,  as  stated  in  the 
Kaimowitz  decision.  Further,  he  said  that  institutionalization  erodes 
the  ability  of  an  involuntarily  confined  person  to  render  informed  con- 
sent. Congressman  Stokes  would  carry  the  constitutional  argument  in 
Kaimowitz  one  step  further  by  adding  that  psychosurgery  prevents  the 
patient  from  obtaining  proper  redress  of  grievances  and  violates  his  or 
her  First  Amendment  rights.  As  a result,  the  victims  of  psychosurgery 
are  relegated  to  the  status  of  subcitizens. 

3.  Psychosurgery  has  the  potential  of  becoming  a tool  for  the  social 
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and  political  repression  of  minority  groups,  political  dissenters  and 
the  poor.  Congressman  Stokes  cited  a few  instances  where  this  allegedly 
had  occurred. 

He  concluded  that  in  the  present  context  of  racial  and  social  mis- 
trust, the  practice  of  psychosurgery  is  not  amenable  to  effective  regu- 
lation by  either  the  public  or  private  sector,  and  therefore  must  be  pro- 
hibi ted. 

Richard  F.  Thompson,  Ph.D.  and  John  P.  Flynn,  M.D.  (testifying  for 
the  Division  of  Comparative  and  Physiological  Psychology  of  the  American 
Psychological  Association)  stated  that: 

1.  The  animal  research  literature  does  not  provide  compelling  data 
or  rationale  to  support  the  conduct  of  psychosurgery . 

2.  The  human  clinical  literature  does  not  provide  compelling  evi- 
dence for  the  use  of  psychosurgery  as  an  accepted  medical  procedure. 

3.  Psychosurgery  should  be  labeled  an  experimental  procedure. 

They  recommended  that  psychosurgery  should  be  permitted,  but  regu- 
lated by  stringent  safeguards  and  by  the  supervision  of  experts  in  all 
relevant  fields.  In  addition,  a comprehensive  evaluation  of  the  effects 
of  psychosurgical  procedures  should  be  undertaken,  since  studies  in  the 
existing  literature  generally  lack  sufficient  data  to  permit  critical 
assessment  of  the  efficacy  of  procedures.  Thus,  although  it  is  possible 
that  patients  suffering  from  specific  illnesses  benefit  from  psychosurgery, 
the  evidence  provided  thus  far  is  not  convincing. 
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Kenneth  Heilman,  M.D.  (representing  the  International  Neuropsycho- 
logical Society,  Inc.)  posed  the  following  questions: 

1.  What  is  the  clinician's  role  in  altering  behavior?  Dr.  Heilman 
suggests  that  physicians  are  violating  the  Hippocratic  oath  if  they  use 
their  art  for  political  or  social  purposes.  Psychosurgery  should  not  be 
performed  on  prisoners,  and  criminality  should  not  be  considered  a sick- 
ness. Psychosurgery  for  the  relief  of  intractable  seizures  or  pain,  how- 
ever, is  within  the  purview  of  sound  medical  practice.  Dr.  Heilman  stated 
that  psychosurgery  should  not  be  performed  on  children  because  they  should 
be  given  every  opportunity  to  improve  by  nonsurgical  means,  and  that  in- 
cludes the  process  of  maturation. 

2.  Can  focal  brain  lesions  alter  behavior?  Dr.  Heilman  noted  that 
there  is  evidence  that  localized  brain  lesions  produce  specific  cognitive 
and  emotional  defects  and  that  to  his  knowledge  there  has  never  been  a 
spontaneous  lesion  (c.g.,  stroke,  tumor,  trauma)  that  has  improved  cog- 
nitive function.  He  said  that  ablative  neurosurgery  (which  removes  brain 
tissue)  always  produces  a defect  of  behavior;  however,  proponents  of  psy- 
chosurgery suggest  that  it  may  help  to  reestablish  homeostasis  at  a lower 
level  of  organization,  in  persons  with  behavioral  disorders. 

3.  Does  psychosurgery  work?  There  have  been  few  controlled  studies 
of  psychosurgery  to  date;  but  with  respect  to  the  standard  lobotomies, 
indications  are  that  the  physiological,  intellectual  and  emotional  com- 
plications argue  against  its  therapeutic  utility. 
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4.  What  should  be  done  in  the  future?  Members  of  the  Society  are 
almost  evenly  split  as  to  whether  or  not  brain  surgery  which  diminishes 
the  intensity  of  emotion  would  be  acceptable  in  some  psychiatric  cases. 
Most  agree  that  further  research,  including  basic  animal  research,  is 
needed  and  should  be  supported  under  the  auspices  of  NIH.  Clinicians 
should  participate  in  the  animal  research  and  the  animal  investigators 
should  collaborate  in  the  human  research.  This  might  be  achieved  by  the 
establishment  of  interdisciplinary  research  centers.  In  any  case,  psy- 
chosurgery should  be  considered  an  experimental  procedure,  and  protocols 
should  be  reviewed  by  a human  experimentation  committee  or  similar  review 
board. 

Charles  A.  Fager,  M.D.  (representing  the  American  Association  of 
Neurological  Surgeons  and  the  Congress  of  Neurological  Surgeons)  indi- 
cated that  there  is  an  international  consensus  that  psychosurgery  should 
be  restricted  to  small,  intracerebral  structures  for  the  purpose  of  ame- 
liorating disabling  emotional  and  neurotic  conditions  rather  than  as  a 
treatment  for  major  psychoses.  Dr.  Fager  reviewed  recent  studies  of  the 
safety  and  efficacy  of  psychosurgery  and  stated  that  based  upon  the  cur- 
rent literature,  neurosurgeons  and  other  concerned  neuroscientists  no 
longer  regard  stereotactic  psychosurgical  procedures  as  experimental, 
having  concluded  that  the  benefits  of  these  procedures  far  outweigh  the 
risks.  Because  the  procedures  are  still  controversial , however,  the 
neurosurgical  community  would  cooperate  with  a national  registry  for  the 
purpose  of  accumulating  data  regarding  outcome  in  order  to  resolve  some 
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of  the  remaining  questions.  Surgery  for  psychiatric  disorders  should  be 
conducted  only  at  institutions  providing  adequate  committee  review  of 
protocols  and  interdisciplinary  study  of  efficacy.  However,  the  decision 
to  undertake  psychosurgery  should  remain  with  the  physician  and  the  patient, 
in  accordance  with  the  following  guidelines  endorsed  by  the  International 
Society  of  Psychiatric  Surgery: 


1.  Neurological  intervention  for  psychiatric  disease  should  be 
considered  only  after  all  other  generally  accepted  methods 
of  treatment  have  failed. 

2.  Such  surgery  should  be  performed  only  for  the  relief  of 
suffering  and  in  an  attempt  to  restore  a disabled  indivi- 
dual to  effective  functioning  in  society  --  never  for 
social  or  political  purposes. 

3.  There  should  be  a prior  history  of  being  able  to  function 
effectively  and  of  subsequent  continuous  disability  which 
has  proved  refractory  to  nonsurgical  treatment. 

4.  The  decision  to  employ  neurosurgery  for  a patient  with 
psychiatric  disease  should  be  made  by  the  psychiatrist 
and  neurosurgeon  after  consultation  and  acceptance  by  a 
small  group  of  persons  with  the  appropriate  experience, 
insight  and  humane  concerns. 

5.  Both  the  patient  and  next  of  kin  must  agree  to  the  surgery 
after  they  have  been  fully  informed  of  the  risks  and  possi- 
ble benefits. 


Robert  W.  Doty,  Ph.D.  (representing  the  Society  for  Neuroscience) 
discussed  the  results  of  a recent  survey  of  the  Society's  membership  re- 
garding psychosurgery , in  which  about  a third  of  the  membership  responded 
to  the  following  statements,  as  follows: 


1.  Psychosurgery  should  be  made  available  to  certain  psychiatric 
patients  if  accompanied  by  proper  safeguards  and  an  adequate 
informed  consent  mechanism.  (Seventy-three  percent  of  the 
respondents  agreed.) 
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2.  Psychosurgery  should  never  be  used  to  solve  social  pro- 
blems except  when  certain  recognized  incapacitating  mental 
disorders  are  present.  (Eighty-nine  percent  of  the  respon- 
dents agreed . ) 

3.  More  research  is  required  to  understand,  improve  or  elimi- 
nate the  need  for  psychosurgical  procedures  in  conjunction 
with  appropriate  safeguards.  Research  should  be  conducted 
only  in  settings  which  permit  careful  evaluation  of  the  re- 
sults by  multidisciplinary  teams  of  specialists  both  pre- 
and  postoperatively . (Eighty-two  percent  of  the  respondents 
agreed. ) 

4.  An  interdisciplinary  commission  should  be  established  to 
promulgate  guidelines  for  selecting  and  evaluating  patients, 
for  certifying  that  there  is  a recognized  incapacitating 
functional  disorder,  for  determining  that  psychosurgery  is 
an  appropriate  last  resort,  for  obtaining  informed  consent, 
and  for  following  up  and  keeping  records  on  the  patients. 
(Seventy-six  percent  of  the  respondents  agreed.) 


In  general,  the  Society  for  Neuroscience  urges  that  psychosurgery  be 
made  available  as  a procedure  of  last  resort  for  the  desparately  afflicted 
patient,  but  only  in  a context  where  careful  evaluation  is  possible  over 
a long  period  of  time.  Dr.  Doty  noted  that  while  animal  research  in  this 
area  is  helpful,  the  therapeutic  outcome  of  psychosurgery  can  be  assessed 
only  with  human  patients.  Requirements  for  informed  consent  for  psycho- 
surgery should  not  be  so  stringent  as  to  be  obstructive,  but  all  of  the 
potential  risks  and  benefits  must  be  carefully  weighed.  If  some  prisoners, 
particularly  violent  offenders,  have  a recognized  mental  disorder  which  may 
be  properly  treated  by  psychosurgery , they  should  not  be  denied  access  to 
this  treatment.  The  belief  of  some  groups  that  psychosurgery  will  be  used 
to  suppress  political  dissent,  said  Dr.  Doty,  is  unfounded.  He  concluded 
that  there  is  no  substitute  for  the  compassionate  regard  physicians  feel 
for  the  welfare  of  their  patients. 
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Gabe  Kaimowitz,  Esq.  (Michigan  Legal  Services)  stated  that  in  his 
opinion  the  Commission  has  insufficient  data  on  which  to  base  any  valid 
conclusions  regarding  the  acceptability  of  psychosurgery  to  control,  modi- 
fy or  alter  human  behavior.  He  feared  that  surgeons  would  not  reveal 
their  experiments  with  psychosurgery  until  they  were  successful;  alter- 
natively, they  would  hide  them  under  the  guise  of  treatment.  Further, 
if  psychosurgery  is  permitted  for  the  amelioration  of  pain  or  relief  of 
epilepsy,  these  labels  will  be  distorted  to  apply  to  studies  on  the  ex- 
perimental application  of  psychosurgery  for  the  treatment  of  behavioral 
problems.  Mr.  Kaimowitz  urged  the  Commission  not  to  make  any  recommenda- 
tions regarding  psychosurgery  on  the  grounds  that  it  was  in  no  position 
to  do  so. 

Written  Testimony  Submitted  in  Lieu  of  Personal  Presentation 

Robert  J.  Grimm,  M.D.  (Assistant  Director  of  Neurology,  Good  Samaritan 
Hospital  and  Medical  Center,  Portland,  Oregon)  believes  that  the  new  stereo- 
tactic techniques  together  with  improved  knowledge  of  brain  function,  better 
pre-  and  postoperative  evaluations,  and  procedural  reviews  for  protecting 
patient's  rights  now  make  it  scientifically  and  legally  possible  to  con- 
duct psychosurgical  programs  for  properly  selected,  otherwise  hopeless  cases. 
He  suggested  that  composite  experience,  if  assembled,  would  support  the  pro- 
position that  technical  improvements  have  resulted  in  safe  psychosurgery . 
There  are  only  a few  institutions  in  the  United  States  with  the  facilities 
and  expertise,  however,  to  demonstrate  the  validity  of  such  an  assertion. 


51 


and  problems  may  arise  in  demonstrating  clinical  improvement  independent 
of  placebo  effects,  or  in  measuring  subtle  changes  in  personality  and 
intellect.  Nevertheless,  he  supported  the  use  of  psychosurgery  in  cases 
where  the  only  alternative  is  hopeless  consignment  to  institutional  life, 
where  there  is  good  reason  to  believe  psychosurgery  would  improve  the 
patient's  condition,  and  where  problems  surrounding  informed  consent  have 
been  overcome. 

Dr.  Grimm  rejected  the  argument  that  interference  with  the  decision 
of  a psychiatrist  or  neurosurgeon  regarding  psychosurgery  jeopardizes  the 
physician-patient  relationship.  Rather,  he  believes  that  as  in  other  com- 
plex medical  situations  where  uncertainty  prevails,  input  from  many  sources 
acts  to  clarify  the  benefits  and  risks  of  the  procedure  and  serves  as  a 
source  of  strength  for  the  responsible  physician.  Thus,  interdisci  pi  inary 
review  of  proposed  psychosurgery  should  be  welcomed,  especially  because 
psychosurgery  involves  the  more  general,  social  concern  of  behavior  con- 
trol . 


Dr.  Grimm  recommended  that  psychosurgical  practice  be  limited  to  those 
institutions  in  which  competent  clinical  research  evaluations  and  follow- 
up management  can  be  conducted,  and  that  a small  number  of  special  research 
centers  be  established  where  complex  neurosurgical  procedures  may  be  studied 
with  multidisciplinary  techniques.  In  addition,  he  suggested  establishment 
of  a federal  insurance  program  to  protect  participating  physicians  from 
malpractice  suits.  Dr.  Grimm  does  not  personally  favor  psychosurgery  but 
believes  his  recommendations  provide  a rational  approach  to  resolving  the 
issues  under  debate. 
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M.  Hunter  Brown,  M.D.  (Santa  Monica,  California)  agreed  with  the  work- 


ing definition  of  the  Commission  that  manipulations  of  the  central  nervous 
system  for  intractable  pain  which  alter  feeling  and  mood  constitute  "psy- 
chosurgery." He  reported  that  in  1974,  he  and  Dr.  Ballentine  reviewed 
600  cases  of  psychosurgery  and  identified  among  those  only  six  Hispanic 
patients  and  one  black  patient.  The  fact  that  so  few  patients  from  minority 
groups  have  undergone  psychosurgery,  he  said,  is  due  not  to  discrimination 
on  the  part  of  surgeons  but  to  the  economic  realities  and  public  policy. 

He  is  particularly  concerned  that  involuntarily  confined  mental  patients 
are  being  deprived  of  possible  benefits  from  psychosurgery  due  to  semantic 
issues  regarding  informed  consent  which  could  be  solved  by  a neutral  ombuds- 
man. In  his  opinion,  stereotactic  single  target  and  multitarget  treatments 
have  the  highest  benefit  to  risk  ratio  of  any  procedure  in  neurological  sur- 
gery. In  competent  hands,  these  procedures  are  not  experimental  but  are 
subject,  as  in  all  branches  of  surgery,  to  continual  refinement  and  pro- 
gress . 

Ernest  A.  Bates,  M.D.  (San  Francisco,  California)  stated  that  although 
the  theoretical  aspects  of  psychosurgery  are  poorly  understood,  such  surgery 
often  seems  to  succeed  in  alleviating  certain  mental  disorders.  Therefore, 
he  does  not  advocate  its  prohibition,  but  rather  suggests  that  all  aspects 
of  its  use,  from  patient  selection  through  extensive  follow-up  studies,  be 
subject  to  rigid  controls.  Dr.  Bates  questioned  the  use  of  psychosurgery 
for  the  purpose  of  modifying  or  controlling  violence,  since  no  cerebral 
focus  for  agression  has  been  identified.  He  urged  extreme  caution  about 
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its  use  in  children  because  their  behavior  disorders  (1)  are  poorly  de- 
fined, (2)  may  result  from  environmental  factors,  and  (3)  may  be  outgrown. 
He  also  expressed  concern  about  accepting  consent  from  patients  who  may 
be  incapable  of  anticipating  the  psychological  consequences  of  the  opera- 
tion. Finally,  he  stressed  that  neurosurgeons  should  always  bear  in  mind 
that  the  brain  is  unique  to  every  individual,  and  that  their  work  is  irre- 
versible. In  Dr.  Bates'  opinion,  it  is  unethical  to  perform  any  psycho- 
surgery without  adequate  procedures  to  provide  scientific  information 
about  its  effects  on  brain  function,  although  tests  for  psychological  de- 
ficits in  humans  need  further  development.  Neurosurgeons  alone,  he  said, 
are  never  qualified  to  select  patients  for  psychosurgery;  they  need  input 
from  other  professions.  Each  case  should  be  reviewed  by  various  review 
committees  to  ensure  that  all  alternatives  have  been  exhausted  and  to  de- 
fine the  complex  issue  of  informed  consent.  In  addition,  carefully  doc- 
umented behavioral  analyses  of  the  results  of  all  operations  should  be 
conducted  and  made  available  through  the  literature.  Dr.  Bates  urged  that 
psychosurgery  not  be  performed  on  prisoners,  and  that  it  be  permitted  for 
children,  the  mentally  ill  and  the  retarded  only  when  absolutely  necessary, 
as  a last  resort  and  under  careful  scrutiny.  Although  there  is  no  evidence 
that  blacks,  or  other  minorities,  predominate  in  any  of  the  studies  made 
thus  far  on  patients  receiving  psychosurgery , he  said,  neurosurgeons  must 
always  guard  against  becoming  the  tools  of  social  and  political  oppression 
or  of  those  who  seek  easy  medical  solutions  to  social  and  political  pro- 
blems. 
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The  National  Association  for  Mental  Health,  Inc,  suggested  that  until 
more  research  has  been  conducted  concerning  the  cause  of  various  mental 
and  emotional  disorders,  and  until  there  has  been  more  animal  research  on 
brain  function,  psychosurgery  should  be  performed  only: 

1.  As  a treatment  of  last  resort,  when  the  potential  benefits 
outweigh  the  risks; 

2.  If  the  proposed  procedure  has  been  reviewed  and  approved 

by  at  least  two  other  neurosurgeons  not  associated  with  the 
surgeon  selected  to  perform  the  surgery;  and 

3.  If  the  patient  is  represented  by  legal  counsel  when  any 
final  decision  is  to  be  made  regarding  the  operation. 

The  Association  defines  psychosurgery  as  a surgical  procedure  on  the 
structurally  intact  brain  to  produce  behavioral  change,  not  to  correct  or 
eradicate  known  or  definite  organic  pathology,  and  suggests  that  it  should 
still  be  classified  as  experimental.  The  Association  believes  that  only 
a small  number  of  physicians  treating  mental  disorders  engage  in  psychosur- 
gery, and  that  most  of  them  take  a conservative  approach  to  these  procedures. 
The  Association  urges  sensitivity  to  the  difficult  dilemmas  posed  by  psy- 
chosurgery with  respect  to  obtaining  informed  consent,  particularly  from 
individuals  who  are  involuntarily  confined. 


55 


Chapter  6, 


Recommendations 


The  term  "psychosurgery , " as  used  in  this  report,  means  (except  as 
stated  below):  brain  surgery,  implantation  of  electrodes,  destruction 

or  direct  stimulation  of  brain  tissue  by  any  means  (e.g.,  ultra-sound, 
laser  beams),  or  the  direct  application  of  substances  to  the  brain  when 
any  of  these  procedures  is  performed  either  (1)  on  normal  brain  tissue 
of  a person,  for  the  purpose  of  changing  or  controlling  the  behavior 
or  emotions  of  such  person,  or  (2)  on  diseased  brain  tissue  of  a person, 
if  the  primary  purpose  of  performing  the  procedure  is  to  control,  change, 
or  affect  any  behavioral  or  emotional  disturbance  of  such  person.  Such 
term  does  not  include  (a)  electric  shock  treatments,  (b)  surgery  or  other 
invasions  of  the  brain  designed  to  cure  or  ameliorate  the  effects  of 
movement  disorders  (e.g.,  epilepsy,  parkinsonism),  and  (c)  excision  of 
brain  tumors.  With  respect  to  relief  of  pain,  surgical  or  other  inva- 
sions of  the  brain  which  interrupt  the  transmission  of  pain  along  sen- 
sory pathways  are  not  within  the  definition  of  psychosurgery ; however, 
when  such  procedures  are  designed  to  relieve  the  emotional  response  to 
pain  (without  affecting  the  sensation  of  pain)  they  fall  within  the  de- 
finition of  psychosurgery.  [A  fuller  explanation  of  this  definition 
appears  in  the  preface  to  this  report.] 


Recommendation  (1)  UNTIL  THE  SAFETY  AND  EFFICACY  OF  ANY  PSYCHO- 
SURGICAL  PROCEDURE  HAVE  BEEN  DEMONSTRATED,  SUCH  PROCEDURE  SHOULD  BE  PER- 
FORMED ONLY  AT  AN  INSTITUTION  WITH  AN  INSTITUTIONAL  REVIEW  BOARD  (IRB) 
APPROVED  BY  DHEW  SPECIFICALLY  FOR  REVIEWING  PROPOSED  PSYCHOSURGERY,  AND 
ONLY  AFTER  SUCH  IRB  HAS  DETERMINED  THAT:  (A)  THE  SURGEON  HAS  THE  COM- 

PETENCE TO  PERFORM  THE  PROCEDURE;  (B)  IT  IS  APPROPRIATE,  BASED  UPON  SUF- 
FICIENT ASSESSMENT  OF  THE  PATIENT,  TO  PERFORM  THE  PROCEDURE  ON  THAT 
PATIENT;  (C)  ADEQUATE  PRE-  AND  POSTOPERATIVE  EVALUATIONS  WILL  BE  PER- 
FORMED; AND  (D)  THE  PATIENT  HAS  GIVEN  INFORMED  CONSENT.  IF  THE  IRB  HAS 
GOOD  REASON  TO  BELIEVE  THAT  THE  PATIENT  IS  INCAPABLE  OF  GIVING  INFORMED 
CONSENT,  RECOMMENDATION  (3)  SHALL  APPLY  IN  LIEU  OF  RECOMMENDATION  (1)(D) 
(Adopted  Unanimously.) 
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Comment:  Some  individuals  and  groups  have  urged  the  Commission  to 


recommend  a ban  on  psychosurgery--either  on  grounds  that  psychosurgery 
will  be  used  as  a political  or  social  tool,  or  on  grounds  that  psychosur- 
gical  procedures  are  unsafe  and  ineffective. 

The  Commission  affirms  that  the  use  of  psychosurgery  for  any  purpose 
other  than  to  provide  treatment  to  individual  patients  would  be  inappro- 
priate and  should  be  prohibited.  Accordingly,  the  Commission  is  recom- 
mending safeguards  that  should  prevent  the  performance  of  psychosurgery 
for  purposes  of  social  or  institutional  control  or  other  such  misuse. 

With  respect  to  questions  of  safety  and  efficacy,  two  independent 
teams  of  scientists  and  clinicians  have  conducted  pilot  studies  for  the 
Commission  to  evaluate  the  outcomes  of  four  different  psychosurgical  pro- 
cedures (cingulotomy,  orbital  undercutting,  multitarget  limbic  lesions, 
and  prefrontal  ultrasonic  lesions).  Sixty-one  adult  patients  who  received 
operations  during  the  period  1965  to  1975  were  examined.  Both  studies, 
drawing  upon  interviews  and  objective  tests,  provided  evidence  that  (1) 
more  than  half  of  the  patients  improved  significantly  following  psychosur- 
gery, although  a few  were  worse  and  some  unchanged,  and  (2)  none  of  the 
patients  experienced  significant  neurological  or  psychological  impairment 
attributable  to  the  surgery.  The  investigators  in  one  study  suggested  that 
the  risks  of  the  psychosurgical  procedures  that  were  performed  may  be  less 
than  the  risks  of  continuing  electroconvulsive  treatments  over  long  periods 
of  time. 
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These  studies  appear  to  rebut  any  presumption  that  all  forms  of  psy- 
chosurgery are  unsafe  and  ineffective.  The  Commission  finds  that  there  is 
at  least  tentative  evidence  that  some  forms  of  psychosurgery  can  be  of  sig- 
nificant therapeutic  value  in  the  treatment  of  certain  disorders  or  in  the 
relief  of  certain  symptoms.  Because  of  this  finding  and  the  belief  that 
the  misuse  of  psychosurgery  can  be  prevented  by  appropriate  safeguards,  the 
Commission  has  not  recommended  a ban  on  psychosurgery . 

The  safety  and  efficacy  of  specific  psychosurgical  procedures  for  the 
treatment  of  particular  disorders,  however,  have  not  been  demonstrated  to 
the  degree  that  would  permit  such  procedures  to  be  considered  "accepted 
practice."  For  this  reason,  and  because  of  the  possibility  that  psycho- 
surgery might  be  misused,  the  Commission  recommends  for  the  present  that 
psychosurgical  procedures  be  performed  only  after  review  (such  as  generally 
precedes  the  conduct  of  research)  by  an  IRB  whose  composition  and  procedures 
for  review  of  psychosurgery  have  been  approved  by  the  Department  of  Health, 
Education,  and  Welfare.  This  review  should  assure  a high  degree  of  compe- 
tence on  the  part  of  the  surgeon  performing  the  operation,  appropriate 
scientific  evaluation,  diagnosis  and  reasons  for  recommending  each  patient, 
and  protection  of  the  patient's  rights. 

Determinations  regarding  the  safety  and  efficacy  of  psychosurgical 
operations  in  the  treatment  of  specific  symptoms  and  disorders  may  be  made 
by  the  national  Psychosurgery  Advisory  Board  required  under  the  following 
recommendations . 
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IRB  Review  Procedures.  A subcommittee  of  IRB  members  or  consultants. 


approved  by  DHEW  and  including  a neurosurgeon,  a psychiatrist,  a neurolo- 
gist and  a psychologist,  should  review  technical  aspects  of  the  proposed 
psychosurgery,  such  as  the  competence  of  the  operating  surgeon  to  perform 
the  proposed  procedure  and  the  plans  for  pre-  and  postoperative  evaluation 
of  patients.  These  elements  may  apply  to  more  than  one  proposed  operation; 
as  such,  they  may  be  given  a continuing  approval  by  the  subcommittee  if  it 
is  satisfied  that  the  surgeon  is  competent  and  the  proposed  examinations 
will  provide  a valid  assessment  of  the  outcome  of  each  operation  performed. 

The  subcommittee  should  also  review  the  diagnostic  evaluation  of  each 
surgical  candidate  to  assure  that  the  patient  is  a proper  subject  for  the 
procedure  in  question.  If  the  subcommittee  finds  the  evaluation  inade- 
quate, it  should  request  further  information  or  examination  of  the  patient. 
Here  it  must  be  emphasized  again  that  the  purpose  for  the  performance  of 
a psychosurgical  procedure  must  be  to  provide  appropriate  treatment  for  a 
patient  with  a specific  psychiatric  symptom  or  disorder.  The  subcommittee 
should  also  be  satisfied  that  appropriate  nonsurgical  treatments  have  been 
given  sufficient  trials,  but  this  should  not  be  construed  to  require  trials 
of  any  therapy  beyond  the  point  at  which  potential  benefits  become  unlikely 
or  are  outweighed  by  the  risks  of  continuing  that  course  of  treatment. 

The  consent  of  each  patient  should  be  reviewed  by  the  IRB  as  a whole 
to  assure  that  the  patient's  rights  are  protected.  This  review  should 
focus  on  procedures  or  forms  employed  in  the  consent  process,  as  well  as 
the  circumstances  of  the  actual  consent  given  by  each  patient.  The  IRB 
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may  require  that  a third  person,  unaffiliated  with  the  surgical  team  or 
the  patient's  referring  physician,  observe  or  participate  in  the  consent 
process.  The  IRB  may  also  require  that  an  examination  by  appropriate 
consultants  or  a hearing  before  the  IRB  be  conducted  to  determine  the 
patient's  ability  to  give  informed  consent  to  psychosurgery.  If  the  IRB 
believes  that  the  patient  is  incapable  of  giving  informed  consent,  the 
provisions  of  Recommendation  (3)  should  apply. 

The  patient's  privacy  should  be  protected  in  the  review  proceedings. 

To  this  end,  the  identity  of  the  patient  should  not  be  made  known  to  the 
IRB  as  a whole  or  to  the  subcommittee  unless  (1)  the  IRB  or  subcommittee 
requests  that  the  patient  be  present  at  a hearing  or  examination,  or  (2) 
the  patient  requests  a hearing  with  the  subcommittee  or  IRB.  If  such  a 
hearing  or  examination  is  held,  it  should  be  closed  and  the  members  of  the 
subcommittee  or  IRB  should  maintain  confidentiality,  unless  the  patient 
waives  this  privilege.  It  is  the  responsibility  of  the  IRB  to  inform  the 
patient  that  he  or  she  has  the  right  to  a hearing  and  may  demand  or  waive 
confidential ity . 

Psychosurgery  review  procedures  that  have  been  adopted  by  statute  in 
certain  states  should  be  deemed  to  satisfy  the  requirements  of  this  recom- 
mendation, provided  that  such  statutory  review  is  comparable  to  or  more 
stringent  than  the  IRB  review  required  herein. 

Recommendation  (2)  A PSYCHOSURGICAL  PROCEDURE  MAY  BE  PERFORMED  ON  AN 
ADULT  PATIENT  WHO  IS  VOLUNTARILY  RESIDING  IN  A MENTAL  INSTITUTION,  PROVIDED 
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THAT:  (A)  A NATIONAL  PSYCHOSURGERY  ADVISORY  BOARD  HAS  DETERMINED  THAT 

THE  SPECIFIC  PSYCHOSURGICAL  PROCEDURE  HAS  DEMONSTRABLE  BENEFIT  FOR  THE 
TREATMENT  OF  AN  INDIVIDUAL  WITH  THE  PSYCHIATRIC  SYMPTOM  OR  DISORDER  OF 
THE  PATIENT;  (B)  IF  THE  OPERATION  IS  TO  BE  PERFORMED  AS  PART  OF  A RE- 
SEARCH PROJECT,  THE  CONDITIONS  SET  FORTH  IN  THE  COMMISSION'S  REPORT  ON 
RESEARCH  INVOLVING  THE  INSTITUTIONALIZED  MENTALLY  INFIRM  ARE  FULFILLED; 

AND  (C)  THE  CONDITIONS  OF  RECOMMENDATION  (1)  ARE  FULFILLED  AT  THE  INSTI- 
TUTION WHERE  THE  OPERATION  IS  TO  BE  PERFORMED.  IF  THE  IRB  HAS  GOOD 
REASON  TO  BELIEVE  THAT  THE  PATIENT  IS  INCAPABLE  OF  GIVING  INFORMED  CON- 
SENT, RECOMMENDATION  (3)  SHALL  APPLY  IN  LIEU  OF  RECOMMENDATION  (1 ) (D) . 

(One  Commission  member  dissented.) 

Comment:  In  Recommendations  (2),  (3)  and  (4),  the  Commission  incor- 

porates the  requirements  of  Recommendation  (1)  and  imposes  further  condi- 
tions for  the  performance  of  psychosurgery  on  specific  populations  of 
patients  whose  capacity  for  self-determination  may  be  limited  by  insti- 
tutionalization, mental  disability,  involuntary  confinement  or  immaturity. 
The  Commission  recommends  that  a psychosurgical  procedure  may  be  performed 
on  a patient  voluntarily  residing  in  a mental  institution  and  believed  to 
be  capable  of  giving  informed  consent,  provided  the  determinations  by  the 
IRB  required  under  Recommendation  (1)  have  been  made  and,  in  addition,  a 
national  Psychosurgery  Advisory  Board  has  determined  that  such  procedure 
has  demonstrable  benefit  in  the  treatment  of  the  patient's  disorder  (Recom 
mendation  (2)).  This  condition  and  some  additional  requirements  are  recom 
mended  with  respect  to  adult  patients  who  are  incapable  of  giving  informed 
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consent  or  involuntarily  confined  (Recommendation  (3))  and  patients  who 
are  minors  (Recommendation  (4)).  The  Commission  also  recommends  that 
the  conditions  set  forth  in  its  various  reports  on  research  involving 
specific  populations  be  imposed  (where  applicable)  on  the  performance 
of  psychosurgery  as  part  of  a research  project. 

It  is  the  Commission's  intent  that,  to  the  extent  possible,  a psy- 
chosurgical  procedure  not  be  used  to  treat  a patient  who  is  institutional- 
ized until  the  potential  benefit  of  the  procedure  has  been  demonstrated 
in  the  treatment  of  patients  with  the  same  disorder  who  are  not  so  situated 
The  required  determination  of  demonstrable  benefit  should  be  made  by  the 
Psychosurgery  Advisory  Board  on  the  basis  of  (1)  treatment  of  the  same  dis- 
order in  patients  who  are  not  institutionalized,  (2)  treatment  of  institu- 
tionalized patients  who  underwent  the  procedure  for  the  same  disorder 
prior  to  1977  or  outside  the  United  States,  or  (3)  when  neither  of  the 
above  approaches  is  feasible,  persuasive  scientific  evidence  or  rationale 
to  support  a belief  that  the  procedure  is  likely  to  alleviate  the  same 
disorder.  A determination  of  demonstrable  benefit  should  require  less 
certainty  than  would  be  necessary  to  support  a determination  of  safety 
and  efficacy. 

Because  institutionalized  persons  may  be  vulnerable  as  a consequence 
of  their  disability  or  the  dependence  and  depersonalization  which  often 
result  from  confinement,  the  IRB  should  scrutinize  with  care  the  consent 
of  such  persons  to  determine  whether  it  is  adequate.  If  the  IRB  has  good 
reason  to  believe  a patient  is  unable  to  give  informed  consent  to  psycho- 
surgery, the  provisions  of  Recommendation  (3)  will  apply. 
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Recommendation  (3)  A PSYCHOSURGICAL  PROCEDURE  SHOULD  NOT  BE  PER- 
FORMED ON  AN  ADULT  PATIENT  WHO  (i)  IS  A PRISONER,  (ii)  IS  INVOLUNTARILY 
COMMITTED  TO  A MENTAL  INSTITUTION,  (iii)  HAS  A LEGAL  GUARDIAN  OF  THE 
PERSON,  OR  (iv)  IS  BELIEVED  BY  THE  INSTITUTIONAL  REVIEW  BOARD  (IRB)  TO 
BE  INCAPABLE  OF  GIVING  INFORMED  CONSENT  TO  SUCH  PROCEDURE,  UNLESS  ALL 
OF  THE  FOLLOWING  CONDITIONS  ARE  SATISFIED:  (A)  A NATIONAL  PSYCHOSURGERY 

ADVISORY  BOARD  HAS  DETERMINED  THAT  THE  SPECIFIC  PSYCHOSURGICAL  PROCEDURE 
HAS  DEMONSTRABLE  BENEFIT  FOR  THE  TREATMENT  OF  AN  INDIVIDUAL  WITH  THE  PSY- 
CHIATRIC SYMPTOM  OR  DISORDER  OF  THE  PATIENT;  (B)  IF  THE  OPERATION  IS  TO 
BE  PERFORMED  AS  PART  OF  A RESEARCH  PROJECT,  THE  CONDITIONS  SET  FORTH  IN 
THE  COMMISSION'S  REPORT  ON  RESEARCH  INVOLVING  PRISONERS  OR  REPORT  ON  RE- 
SEARCH INVOLVING  THE  INSTITUTIONALIZED  MENTALLY  INFIRM,  AS  APPLICABLE, 

ARE  FULFILLED;  (C)  THE  CONDITIONS  OF  RECOMMENDATION  (1)  ARE  FULFILLED  AT 
THE  INSTITUTION  WHERE  THE  OPERATION  IS  TO  BE  PERFORMED,  AND  SUCH  INSTI- 
TUTION IS  SEPARATE  FROM  ANY  PRISON  OR  INSTITUTION  WHERE  THE  PATIENT  IS 
REGULARLY  CONFINED;  (D)  THE  PATIENT  HAS  GIVEN  INFORMED  CONSENT  OR,  IF 
THE  PATIENT  IS  BELIEVED  BY  THE  IRB  TO  BE  INCAPABLE  OF  GIVING  INFORMED 
CONSENT,  THE  PATIENT'S  GUARDIAN  OF  THE  PERSON  HAS  GIVEN  INFORMED  CON- 
SENT AND  THE  PATIENT  DOES  NOT  OBJECT;  AND  (E)  A COURT  IN  WHICH  THE  PATIENT 
HAD  LEGAL  REPRESENTATION  HAS  APPROVED  THE  PERFORMANCE  OF  THE  OPERATION. 
(One  Commission  member  dissented.) 

Comment:  Fairness  requires  that  individuals  should  not  be  denied 

access  to  potentially  beneficial  therapy  simply  because  they  are  involun- 
tarily confined  or  unable  to  give  informed  consent.  The  Commission  recog- 
nizes, however,  that  such  individuals  are  vulnerable  to  coercion  and  that 
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psychosurgery  may  be  proposed  in  attempts  to  modify  behavior  for  social 
or  institutional  purposes  not  coinciding  with  the  patients'  own  interests 
or  desires.  Accordingly,  the  Commission  recommends  court  review  and,  in 
some  instances,  appointment  of  a legal  guardian  in  addition  to  the  re- 
quired determinations  by  an  IRB  and  the  national  Psychosurgery  Advisory 
Board.  The  Commission  also  recommends  that  the  IRB  review  and  the  sur- 
gery itself  be  performed  at  a facility  that  is  administratively  indepen- 
dent of  any  facility  in  which  the  patient  is  regularly  confined. 

The  process  of  national  review  should  be  initiated  at  the  request 
of  the  surgeon  wishing  to  perform  the  psychosurgery . Following  approval 
by  the  Psychosurgery  Advisory  Board,  the  surgeon  may  initiate  review  by 
the  appropriate  IRB.  Following  IRB  approval,  court  review  should  be 
initiated  by  a representative  of  the  patient  for  whom  surgery  is  pro- 
posed. 

As  indicated  in  the  preceding  comment,  the  determination  of  demon- 
strable benefit  by  the  Psychosurgery  Advisory  Board  should  be  made  on 
the  basis  of  (1)  the  use  of  the  specific  psychosurgical  procedure  to 
treat  the  particular  disorder  in  patients  who  are  not  prisoners,  insti- 
tutionalized, under  guardianship,  or  believed  incapable  of  giving  informed 
consent,  (2)  treatment  of  such  persons  who  underwent  the  procedure  prior 
to  1977  or  outside  the  United  States,  or  (3)  when  neither  of  the  above 
approaches  is  feasible,  persuasive  scientific  evidence  or  rationale  to 
support  a belief  that  the  procedure  is  likely  to  alleviate  the  specific 
di sorder. 
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The  IRB  and  court  should  ascertain  that  a prisoner  or  other  person 
involuntarily  confined  is  never  compelled  to  undergo  psychosurgery  or 
unduly  influenced  to  consent  to  psychosurgery  by  the  promise  of  proba- 
tion, parole,  reduction  of  sentence,  release  or  otherwise. 

Consent  given  on  behalf  of  mental  patients  who  are  unable  to  give 
legally  valid  consent  themselves  should  be  reviewed  with  an  awareness 
of  the  potential  for  conflict  of  interest  inherent  in  such  third-party 
consent.  The  consenting  guardian  should  not  be  affiliated  with  the  in- 
stitution where  the  patient  is  confined  or  where  the  psychosurgery  is 
to  be  performed.  Consent  given  by  the  legal  guardian  of  a patient  who 
is  not  institutionalized  should  also  be  scrutinized  to  take  into  account 
the  potential  conflicts  of  interest  that  may  be  associated  with  the  respon- 
sibility of  providing  care  for  such  persons. 

If  the  IRB  has  good  reason  to  believe  that  a patient,  lacking  a 
legal  guardian,  is  incapable  of  giving  informed  consent  for  psychosur- 
gery, the  IRB  should  withhold  approval  of  the  operation  pending  authori- 
zation by  a court  and  consent  of  a legal  guardian,  if  one  is  appointed. 

If  no  court  accepts  jurisdiction,  however,  the  operation  should  not  be 
performed  on  such  a patient.  Similarly,  in  states  that  do  not  accept 
third-party  consent  for  psychosurgery , a psychosurgical  procedure  should 
not  be  performed  on  a patient  believed  by  the  IRB  to  be  unable  to  give 
informed  consent  for  such  an  operation.  In  no  case  should  a psychosur- 
gical procedure  be  performed  over  the  objection  of  an  adult  patient, 
even  following  adjudication  of  incompetence  and  with  the  consent  of  a 
legal  guardian. 


The  Commission  recognizes  that  portions  of  this  recommendation  are 
at  variance  with  the  opinion  of  the  Michigan  court  in  Kaimowitz  v.  Depart- 
ment of  Mental  Health  (1973).  The  Commission  agrees  with  the  Kaimowi tz 
opinion  that  institutionalization  may  diminish  the  ability  of  prisoners 
and  mental  patients  to  make  free  choices  by  removing  opportunities  for 
asserting  or  exercising  self-determination.  On  the  other  hand,  it  seems 
unfair  to  exclude  prisoners  or  involuntarily  confined  patients  from  the 
opportunity  to  seek  benefit  from  new  therapies  on  the  basis  of  an  unrebut- 
table  presumption  of  diminished  capacity  or  by  prohibiting  third-party 
consent.  Therefore,  the  Commission  recommends  that  such  persons  be  per- 
mitted to  obtain  psychosurgery , subject  to  the  extensive  review  require- 
ments described  above,  and  the  expressed  willingness  of  the  patient  to 
undergo  the  surgery. 

With  respect  to  the  questions  of  safety  and  efficacy,  it  is  clear 
that  the  information  presented  to  the  Michigan  court  in  1973  regarding 
amygdalotomy  differs  significantly  from  that  which  has  been  presented 
to  the  Commission  regarding  four  other  psychosurgical  procedures.  The 
Commission  believes  that  the  information  presented  on  its  record  justi- 
fies its  recommendation,  for  at  least  some  psychosurgical  procedures 
have  been  shown  to  present  a potential  for  significant  benefit,  and  the 
risks  of  such  surgery  do  not  appear  to  be  nearly  as  great  as  previously 
supposed. 

Recommendation  (4)  A PSYCHOSURGICAL  PROCEDURE  SHOULD  NOT  BE  PER- 
FORMED ON  A PATIENT  UNDER  THE  LEGAL  AGE  OF  CONSENT  TO  MEDICAL  CARE  UNLESS 
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AND  UNTIL:  (A)  A NATIONAL  PSYCHOSURGERY  ADVISORY  BOARD  HAS  DETERMINED 

THAT  THERE  IS  GOOD  REASON  TO  BELIEVE  THAT  THE  SPECIFIC  PSYCHOSURIGCAL 
PROCEDURE  WILL  BENEFIT  CHILDREN  WITH  THE  PSYCHIATRIC  SYMPTOM  OR  DISOR- 
DER OF  THE  PATIENT;  (B)  THE  INFORMED  CONSENT  OF  BOTH  PARENTS  (IF  AVAILA- 
BLE) OR  A GUARDIAN  HAS  BEEN  GIVEN  AND,  IF  THE  PATIENT  IS  A MATURE  MINOR, 
THE  PATIENT  HAS  NOT  OBJECTED;  (C)  THE  CONDITIONS  OF  RECOMMENDATION  (1) 
ARE  FULFILLED;  (D)  IF  THE  OPERATION  IS  TO  BE  PERFORMED  AS  PART  OF  A 
RESEARCH  PROJECT,  THE  CONDITIONS  STIPULATED  IN  THE  COMMISSION'S  REPORT 
ON  RESEARCH  INVOLVING  CHILDREN  ARE  FULFILLED;  AND  (E)  A COURT  IN  WHICH 
THE  PATIENT  HAD  LEGAL  REPRESENTATION  HAS  APPROVED  THE  PERFORMANCE  OF 
THE  OPERATION.  (Adopted  unanimously.) 

Comment:  The  pilot  studies  conducted  for  the  Commission  did  not 

examine  the  effects  of  psychosurgery  on  children,  and  the  Commission 
has  not  reviewed  data  that  would  support  the  performance  of  any  such 
operation  on  children  at  this  time.  However,  the  Commission  does  not 
wish  categorically  to  deny  children  the  possible  advantages  of  a new 
therapy  that  might  be  safer  and  more  effective  than  long-term  use  of 
other  therapies.  Therefore,  as  in  the  previous  recommendation,  the 
Commission  incorporates  the  requirements  of  Recommendation  (1)  and, 
in  addition,  requires  that  the  approval  of  both  a national  Psychosur- 
gery Advisory  Board  and  a court  of  competent  jurisdiction  be  necessary 
conditions  for  the  performance  of  psychosurgery  on  children. 

The  process  of  national  review  should  be  initiated  at  the  request 
of  the  surgeon  wishing  to  perform  the  psychosurgery.  Following  approval 
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by  the  Psychosurgery  Advisory  Board,  the  surgeon  may  initiate  review  by 
the  appropriate  IRB.  Following  IRB  approval,  court  review  should  be 
initiated  by  a representative  of  the  patient  for  whom  surgery  is  proposed. 

An  important  prerequisite  is  a determination  by  the  Psychosurgery 
Advisory  Board  that  there  is  sufficient  evidence  from  animal  and  adult 
human  studies  to  support  a belief  that  the  specific  psychosurgical  pro- 
cedure will  benefit  children  with  the  psychiatric  symptom  or  disorder  of 
the  patient,  based  upon  a consideration  of  the  risk  of  alternative  thera- 
pies or  not  conducting  any  therapy  at  all. 

The  Commission  intends  that  the  IRB  take  into  consideration  the  re- 
ported feelings  that  a child  may  have  expressed  with  respect  to  psycho- 
surgery, and  that  such  feelings  of  a "mature  minor,"  i.n.,  child  with  a 
certain  capacity  for  rational  judgment,  should  be  controlling.  Imple- 
mentation of  this  recommendation  will  require  appointment  of  a third 
person  to  participate  in  the  consent  process. 

Recognizing  the  limited  capacity  of  children  to  consent  to  psycho- 
surgery, the  Commission  also  recommends  court  review  to  protect  the  rights 
of  individual  patients.  The  child  should  be  represented  in  court  by  legal 
counsel . 

The  Commission  emphasizes  that  the  purpose  for  the  performance  of  psy- 
chosurgery must  always  be  to  provide  appropriate  treatment  for  the  specific 
psychiatric  symptom  or  disorder  of  the  individual  patient.  The  required 
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reviews  should  assure  that  social,  institutional  or  basic  research  pur- 
poses are  not  accepted  as  justification  for  psychosurgery  on  children. 


Recommendation  (5)  THE  SECRETARY,  DHEW,  SHOULD  ESTABLISH  A MECHANISM 
TO  COMPILE  AND  ASSESS  INFORMATION  REGARDING  THE  NATURE,  EXTENT  AND  OUTCOMES 
OF  PSYCHOSURGICAL  PROCEDURES  PERFORMED  IN  THIS  COUNTRY,  THE  INDICATIONS  FOR 
THE  PROCEDURES,  AND  THE  POPULATIONS  ON  WHICH  THEY  ARE  PERFORMED.  THIS  ON- 
GOING MECHANISM  SHOULD  INCLUDE  STRINGENT  PROVISIONS  TO  SAFEGUARD  THE  PRIVACY 
OF  INDIVIDUAL  PATIENTS.  (Adopted  unanimously.) 

Comment:  The  Commission  recognizes  that  the  pilot  studies  performed 

for  it  are  not  sufficient  in  themselves  to  establish  the  safety  and  effi- 
cacy of  specific  psychosurgical  procedures.  Evidence  from  the  extant 
literature  is  also  insufficient  to  establish  the  safety  and  efficacy  of 
particular  procedures  in  response  to  particular  symptoms  or  disorders. 

It  is  important,  therefore,  to  clarify  further  the  effects  of  specific 
surgical  interventions  in  the  brain  with  respect  to  gains  or  losses  in 
function  and  with  respect  to  alleviation  of  specific  symptoms  or  disorders. 
In  Recommendation  (1)  the  Commission  has  suggested  that  wherever  psycho- 
surgery is  performed,  it  should  be  conducted  in  such  a manner  that  good 
data  will  be  collected  to  further  the  evaluative  process.  In  this  Recom- 
mendation (5),  the  Commission  further  proposes  that  a mechanism  be  set 
up  on  the  national  level  to  collect  data  on  psychosurgery.  Such  data 
will  assist  the  national  Psychosurgery  Advisory  Board  in  making  its 
evaluations  regarding  the  safety  and  efficacy  of  specific  psychosurgical 
procedures. 


To  the  extent  that  it  is  compatible  with  the  protection  of  privacy, 
the  Secretary  should  include  in  this  mechanism  a provision  for  collecting 
data  regarding  the  presenting  symptoms  and  preoperative  diagnosis,  past 
medical  and  social  history  of  the  patients,  and  outcome.  In  effect,  psy- 
chosurgery should  become  a "reportable  operation"  in  the  sense  that  the 
Secretary  should  require  that  every  case  be  reported,  as  is  now  required 
by  states  for  certain  communicable  diseases.  In  addition,  when  the  patients 
are  children,  prisoners  or  institutionalized  individuals,  that  fact  should 
be  reported.  The  data  compiled  by  the  Secretary  should  be  analyzed,  and 
summary  reports  should  be  issued  and  sent  to  Congress,  on  a yearly  basis. 

The  Commission  is  concerned,  however,  that  the  Secretary  give  serious 
attention  to  two  considerations  in  designing  such  a mechanism:  the  desira- 

bility of  public  access  to  census  information,  and  the  preeminent  need  to 
safeguard  the  privacy  of  individual  patients. 

Recommendation  (6)  THE  SECRETARY,  DHEW,  IS  ENCOURAGED  TO  CONDUCT 
AND  SUPPORT  STUDIES  TO  EVALUATE  THE  SAFETY  OF  SPECIFIC  PSYCHOSURGICAL  PRO- 
CEDURES AND  THE  EFFICACY  OF  SUCH  PROCEDURES  IN  RELIEVING  SPECIFIC  PSYCHIA- 
TRIC SYMPTOMS  AND  DISORDERS,  PROVIDED  THAT  THE  PSYCHOSURGERY  IS  PERFORMED 
IN  ACCORDANCE  WITH  THESE  RECOMMENDATIONS.  (One  Commission  member  abstained.) 

Comment:  The  pilot  studies  performed  for  the  Commission,  while  very 

informative,  should  be  supplemented  by  more  extensive  studies  in  order  to 
determine,  with  a higher  degree  of  certitude,  the  safety  and  efficacy  of 
the  procedures  under  evaluation.  Additional  studies  should  be  undertaken 
to  evaluate  other  psychosurgical  procedures.  The  importance  of  such  re- 
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search  is  sufficient  to  warrant  the  support  of  DHEW.  Therefore,  not 
only  should  the  Secretary  establish  a mechanism  for  the  collection  of 
data,  as  described  in  Recommendation  (5),  but  the  Secretary  should  sup- 
port research  that  would  utilize  and  extend  those  data  to  determine 
whether  specific  psychosurgical  procedures  are  safe  and  effective. 


Recommendation  (7)  THE  SECRETARY,  DHEW,  SHOULD  IMPOSE  STRICT 
SANCTIONS,  UP  TO  AND  INCLUDING  THE  WITHHOLDING  OF  FEDERAL  FUNDS,  TO 
ASSURE  COMPLIANCE  WITH  REGULATIONS  IMPLEMENTING  THESE  RECOMMENDATIONS. 
(Adopted  unanimously.) 


Recommendation  (8)  CONGRESS  SHOULD  TAKE  SUCH  ACTION  AS  IT  DEEMS 
APPROPRIATE  TO  ASSURE  THAT  (A)  PSYCHOSURGERY  IS  PERFORMED  UNDER  CONDI- 
TIONS THAT  ARE  IN  COMPLIANCE  WITH  DHEW  REGULATIONS  IMPLEMENTING  THESE 
RECOMMENDATIONS,  AND  (B)  PSYCHOSURGERY  IS  NOT  CONDUCTED  OR  SUPPORTED 
BY  FEDERAL  AGENCIES  OR  COMPONENTS  THEREOF  UNLESS  SUCH  AGENCIES  OR  COM- 
PONENTS ARE  PRIMARILY  CONCERNED  WITH  HEALTH  CARE  OR  THE  CONDUCT  OF 
BIOMEDICAL  AND  BEHAVIORAL  RESEARCH.  (Adopted  unanimously.) 
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Chapter  7.  Dissenting  Statement  of  Commissioner 
Patricia  A,  King 

It  is  with  much  regret  that  I find  it  necessary  to  abstain  from  Recom- 
mendation (6),  and  dissent  from  Recommendations  (2)  and  (3)  of  the  Commis- 
sion's Report  on  Psychosurgery . The  Commission  struggled  long  and  hard  to 
reach  conclusions  with  respect  to  an  extremely  difficult  and  perplexing 
problem.  It  had  to  decide  whether  to  recommend  a ban  on  all  psychosurgical 
procedures;  and,  should  a ban  be  unjustified,  to  further  decide  on  whom  and 
under  what  circumstances  such  procedures  could  be  performed.  The  result 
of  these  lengthy  deliberations  is,  I believe,  a basically  thoughtful  and 
responsible  report. 

I agree  with  the  Commission's  conclusion  that  a ban  on  the  performance 
of  all  psychosurgical  procedures  is  not  an  appropriate  response  to  the  per- 
plexing problem.  As  long  as  there  is  reasonable  promise  that  some  patients 
will  be  benefited  (and  I believe  our  data,  although  limited,  supports  such 
promise),  then  some  limited  psychosurgical  procedures  should  be  permitted. 
The  report  recognizes  that  the  performance  of  psychosurgical  procedures  must 
be  subject  to  rigid  limitations  in  view  of  the  risks  of  harm  and  abuse;  I 
strongly  concur  with  this  sentiment.  I accept,  however,  the  criticism  of 
some  that  the  Commission's  report  might  be  viewed  as  a more  enthusiastic 
endorsement  of  psychosurgery  than  we  intended.  It  was  with  this  criticism 
in  mind  that  I abstained  on  Recommendation  (6)  which  states  that  "The  Secre- 
tary, DHEW,  is  encouraged  to  conduct  and  support  studies  to  evaluate  the 
safety  of  specific  psychosurgical  procedures  and  the  efficacy  of  such  pro- 
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cedures  in  relieving  specific  psychiatric  symptoms  and  disorders,  provided 
that  the  psychosurgery  is  performed  in  accordance  with  these  recommendations. 
(Emphasis  added.)  Perhaps,  it  would  have  been  wiser  to  have  omitted  the 
Recommendation  altogether.  Since  it  is  basically  hortatory  it  adds  little 
to  the  report  and  is  subject  to  misinterpretation. 

My  basic  disagreement  with  the  Commission's  Report  however  is  with  its 
conclusions  about  what  protections  should  be  afforded  voluntarily  committed 
patients  residing  in  institutions.  In  my  view,  such  patients  should  be 
accorded  the  same  protections  as  all  institutionalized  persons  and  be  re- 
quired to  undergo  court  review  of  their  cases  prior  to  the  performance  of 
psychosurgical  procedures.  I,  therefore,  dissented  from  Recommendation  (2) 
because  it  omits  any  requirement  of  court  review,  and  from  Recommendation  (3) 
because  it  does  not  include  all  voluntarily  committed  persons. 

The  Commission  did  not  have  before  it  either  data  which  indicated  who 
comprised  the  group  referred  to  as  the  voluntarily  committed,  or  data  which 
indicated  whether  the  voluntarily  committed  differed  from  the  involuntarily 
committed  in  any  significant  manner  that  would  warrant  separate  consideration 
The  Commission  assumed  that  involuntarily  committed  persons  were  institu- 
tionalized through  some  judicial  process  and  that  voluntarily  committed  per- 
sons were  institutionalized  through  "voluntary"  admissions  processes.  It 
assumed  that  the  distinction  referred  to  above  was  significant,  although 
it  did  not  have  any  data  to  support  such  an  assumption  or  any  data  about 
how  the  commitment  process  might  differ  from  state  to  state.  It  is  con- 
ceivable, for  example,  that  as  a part  of  the  "plea  bargaining"  process  in 


our  criminal  justice  system  that  some  persons  "agree"  to  voluntarily  commit 
themselves  to  mental  institutions  in  exchange  for  reduced  or  dropped  charges. 

I do  not  mean  to  suggest  that  this  happens,  or,  if  it  does,  that  it  occurs 
in  any  significant  degree.  My  point  is  that  the  Commission  did  not  have  be- 
fore it  sufficient  data  on  which  to  justify  distinctions  between  the  two 
groups  of  patients. 

Some  would  argue  that  the  method  of  admission  is  a significant  considera- 
tion, because  the  Commission's  restrictions  are  too  burdensome  and  are  an  un- 
due infringement  on  the  rights  of  patients  to  have  access  to  therapeutic  pro- 
cedures. There  is  undoubtedly  some  merit  to  the  suggestion.  However,  in 
view  of  (1)  general  public  concern  about  psychosurgery  (noted  in  the  Report 
itself),  (2)  concern  about  whether  an  appropriate  candidate  for  psychosurgery 
is  ever  able  to  give  valid  consent,  (3)  the  limited  available  data  about  the 
safety  and  efficacy  of  specific  psychosurgical  procedures,  and  (4)  the  paucity 
of  data  before  the  Commission  on  commitment  procedures,  I believe  caution 
was  warranted. 

The  Commission  did  recognize  that  some  of  the  voluntarily  committed  would 
be  incapable  of  giving  valid  consent,  but  it  chose  to  deal  with  that  concern 
by  making  the  IRB  responsible  for  making  the  determination  about  whether  a 
particular  patient  was  so  capable.  It  is  questionable  in  view  of  the  current 
concerns  about  psychosurgical  procedures  whether  we  should  have  ever  saddled 
IRBs  with  such  responsibilities.  It  is  outrageous  in  my  opinion  to  ask  them 
to  make  that  determination  with  respect  to  those  residing  in  institutions. 

The  impact  of  institutionalization  alone,  as  discussed  for  example  in  Kaimowi t z> 
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is  significant  enough  to  warrant  treating  those  inside  institutions  different 
from  those  outside.  Were  I a member  of  an  IRB  operating  under  the  Commission's 
recommendations,  I would  always  vote  for  court  review  of  the  IRB  determination 
at  least  until  such  time  as  we  know  more  about  the  safety  and  efficacy  of 
specific  psychosurgical  procedures,  and  the  law  regarding  informed  consent 
is  more  settled. 
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